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Paznen 1. BEAEHUE B I'PA’KJAHCKOE ITPABO

1.1. 3akononareancTBo Poccmiickoii Penepanuu, peryjupymoniee IpPaxkIaHCKO-
NpaBoOBble OTHOLLICHUS

Ilpaso mipencrapnsieT coOOON COBOKYITHOCTh YCTAHOBJICHHBIX TOCYIapCTBOM 00Ieo0s13a-
TEJIBHBIX HOPM, DPETYJIHPYIOUIMX OOIIECTBEHHBIE OTHOIICHUS, BBIPAXCHHBIX B O(UIIHAILHON
dbopMe u oOecreueHHbIX TOCYIapCTBEHHBIM MpHHYXJIeHueM. [IpaBo 3akperuisier mpaBuia, IO
KOTOpPBIM CYIIECTBYET Ka)KIO€ TOCYAapCTBO, M YIOPAIOUYMBAET B3aMMOOTHOILICHUS MEXKIY
oMU, B Kax1oM pa3BUTOM OOIIECTBE CYIIECTBYIOT CAMOCTOSTEIbHBIE TPYIMIbl OTHOIICHUM:
OTHONIEHUsI COOCTBEHHOCTH, OPTaHU3allls BJIACTU U MOPsIKa yIpaBiIeHUs, OpraHu3alus Tpy/a,
HOPSZIOK pa3pelleHus CIIOPOB, a Takke MHOTHe pyrue. COBOKYIMHOCTh B3aMMOCBSI3aHHBIX IIpa-
BOBBIX HOPM, PEryJIUPYIOUIMX OTHOCHTEIBHO CAaMOCTOSATENIBbHYIO 00JIAaCTh YEIIOBEUECKUX OTHO-
LIEHU, IOJy4YHJIa HA3BaHUE OTPACIIH ITpaBa.

Jlenenue mpaBa Ha OTPACIH HEOOXOAUMO Uil YA0OCTBA PErYIMPOBAHUS OJHOPOAHBIX OT-
HomeHuil. Kaxkaas oTpacnp mpaBa peryaupyeT OmpeesieHHYI0 00JacTh OOIIECTBEHHBIX OTHO-
HnieHui (mpeaMeT mpaBa) U MPHUMEHSET AJS MPaBOBOIO PETyIUPOBAaHUS JAaHHBIX OTHOIICHUN
orpezieNieHHbIe TPUEMBI (METO/I TIPaBa).

OyHIaMEHTABHOM OTpacibio MpaBa JI000T0 TOCYIapCTBa SBISETCS 20CYy0apCcmeeHHoe
(koncmumyyuonroe) npaso, popmupyroliee Apyrue orpaciu Ipasa. ['ocynapcTBEHHOE IPaBoO
3aKperIsieT OCHOBBI OOIIECTBEHHOI'O CTpPOs, IpaBa, CBOOObI M 00S3aHHOCTU I'pa)</J1aH, HalUO-
HAJIBHO - TOCYJJAPCTBEHHOE YCTPOICTBO, M30UPATEIBHYIO CHCTEMY, TOPSI0K CO3AaHUS U KOMIIE-
TCHOHUIO OPraHoB FOCYI[apCTBeHHOfI BJIaCTU W YIPABJICHHA, MOPAJOK IMPUHATHA HOPMATUBHBIX
aKTOB.

AomuHucmpamugHoe npago peryiupyer oOIIECTBEHHbIE OTHOLICHUS, CKIIAAbIBAIOIIUECS B
MpoLeccCe TOCYJApPCTBEHHOIO YIPAaBJICHHUS; ONMpPEAeseT MOPSAOK CO3/IaHUsl, peopraHu3aluu U
JUKBUJIAIIUU OPTaHOB YIPABJICHHS BCEX YPOBHEH, UX MepeueHb, eNU U 3a7a4d, KOMIIETEHIIUIO,
CTPYKTYPY, HOPSIOK (PYHKIIMOHUPOBAHMS;, DPEryJIHUpYeT MOPSAAOK IMOCTYIUIEHHs Ha rocynap-
CTBEHHYIO CIIykO0y, OIpe/ensieT IpaBoBOil CTaTyc TOCCIYXKallluX, UX IpaBa U 0053aHHOCTH, I10-
PAIOK MPOXOXKIAEHUS CIyKObI B rocyapcTBeHHOM annapare. Kpome Toro, aqiMMHUCTPAaTUBHBIM
IIPAaBOM YCTaHOBJIEHBI Pa3IMUHbIE PaBUiIa (JOPOKHOTO JBUKEHHS, OXOTHI U PbIOOJIOBCTBA, MO-
JKapHOUM 0e30TMacHOCTH), OMpPENeTeH MOPSAI0K KOHTPOJS 3a MX COOJ0JIEHUEM, BUIBI U (HOPMBI
OTBETCTBEHHOCTH 3a COBEPILIEHUE aJIMUHUCTPATUBHBIX MPABOHAPYUIEHHUH, NOPSAJOK MPOU3BOA-
CTBAa IO TakUM JeiaM. AJIMUHHUCTPATUBHOE IPAaBO XapaKTEPU3YETCS HAIUYMEM OTHOILICHUS
«BJIACTh — MOJUYUHEHHE» M PErylupyeT OTHOLIEHHWS HEPAaBHONPABHBIX CYOBEKTOB, TAKUX Kak
IpaXkJIaHUH, OPraHU3aIMH U Pa3JIMUHbIE TOCYAAPCTBEHHBIE OPTaHbl.

QuHnancosoe npago peryaupyeT OTHOLIEHMS N0 HAKOIUIEHUIO U paclpeesIeHUI0 Tocyaap-
CTBEHHBIX (PMHAHCOB; ONpeAeNsieT NOopsA0K (OPMUPOBAHUS FOCYAAPCTBEHHOrO Or0pKeTa, Or0a-
’KETHbIE IIpaBa ¢efiepanibHbIX OpraHoB, cyObekToB Poccuiickoit denepannu, Nopsiiok cocTaBiie-
HUS U YTBEPXKIECHUS OI0JKETa, KOHTPOJIb 32 €ro COOII0CHUEM; PErYIHPYET OCHOBBI JE€HEKHOTO
oOpaleHns Ha TEPPUTOPHH CTPaHbI, HOPSIOK OCYIIECTBICHUS BAJTIOTHBIX orepaiuii. bonbmryro
4acTh (PUHAHCOBOTO IMPaBa COCTABISAIOT HOPMBI TaK HA3bIBAEMOI'0 HAJIOTOBOIO MpaBa, T.€. COBO-
KYITHOCTb IIPABOBBIX HOPM, PETYJIUPYIOLIMX OTHOUIEHMSI B POLIECCE B3UMAHUS HAJIOTOB.

Tpyoosoe npago perynupyeT TpyAOBble OTHOILIECHHS, BO3HUKAIOIME MEX1y paOOTHUKAMHU
W OpraHu3anusIMu BceX (HOopM COOCTBEHHOCTH (pabOTOATENSIMH): BOTPOCH 3aKIIOUEHUS U pac-
TOpPXKEHUSI TPYJOBOrO JOTOBOpa, MpaBa U 003aHHOCTU PabOTHUKOB U paboTojaarenei, mpoaoJ-



’KUTEIBHOCTh PabOUYEro BpEMEHNU U BPEMEHM OTJIbIXa, MOPSAAO0K ONpPENENIeHUs U BBIILIATHI 3apa-
OOTHOH MIaTHI, BONPOCH! TPYAOBOM TUCHUIUIMHBL, IPOLEAYPY pa3pelieH s TPYAOBIX CIIOPOB.

I'pasicoanckoe npaso ynopsaouuBaeT OOJBIIYIO YaCTh OTHOIIEHUH B 00IIECTBE, MOCKOIb-
Ky peryliMpyeT UMYILIECTBEHHbIE U CBSI3aHHbIE C HUMU HEMMYILECTBEHHBIE, a TAK)KE€ HEKOTOPHIE
JIMYHbIE HEMMYILECTBEHHbIE OTHOLIEHUS. VIMylleCTBEHHbIE OTHOILIEHUS - 9TO OTHOLIEHMSI, CBSI-
3aHHBIC C IPUHAJICKHOCTBIO UMYIIECTBA KOHKPETHBIM JIMLAM HJIM C IEPEXO0I0M UMYILECTBA OT
OJIHUX JIUIL K APYTUM.

['nmaBHast 0COOEHHOCTD IPaXkJAHCKOIO MIPaBa B TOM, YTO OHO PErYJIHUPYET OTHOLIEHUS MEX-
NIy PaBHOIIPABHBIMHM U HE3aBUCUMBIMHU CYyOBEKTaMHU, KOTOPBIE BCTYNAIOT B OTHOLIEHHS MEXIY
co00i1 1o cOOCTBEHHOI! BoJIE.

Ilpumep. Yrnara Hajora TakKe BJIEYET IMEPEX0]l UMYIecTBa (ACHEXKHBIX CPEICTB) OT
HAJIOTOIIJIaTENbINMKA K TocyAapcTBY. Ho 3TH CyOBEKTHI HE paBHONpPABHBI U HE CBOOOJIHBI B CBO-
€M BBIOOpE, IOATOMY 3THU OTHOLICHHSI PETYIUPYIOTCSA HE TPAXKIAHCKUM, a (PUHAHCOBBIM IPABOM.

I'paxxiaHcKO€ IIPABO - 3TO PEryJSATOP PHIHOYHBIX OTHOLIEHUH, HO C pa3BUTHEM KOMMeEpUe-
cKOro o0opota, GOpMHUPOBAHUEM CJIOSI MPO(PECCUOHANBHBIX MPEANPUHUMATENCH BO3ZHUKAET I10-
TpeOHOCTh B Oosiee Yy3KOM M CHELM(PUUYHOM peryJupoBaHMM KOMMEPYECKHUX OTHOIIEHHH. DTo
IPUBEJIO K MOSBICHUIO Ha 0a3e rpa)k1aHCKOro MpaBa TOProBOro (KOMMEPUYECKOro) rnpasa.

3axonooamenbcmeo — 3TO COBOKYITHOCTh 00I11€0053aTeNbHBIX MPABOBBIX aKTOB, U3/1aBae-
MBIX OpraHaMy TOCYJAApCTBEHHOH BIIACTH B YCTAHOBJICHHON (OpMe U C COOIIOACHUEM Oompere-
JIEHHOU MPOUETYPBHI.

TpaauIIMOHHO MOHATHEM «3aKOHOJATENICTBO» OIpEAesaach BCI COBOKYIHOCTbh HOpMa-
TUBHBIX aKTOB PA3JIMYHOIO YPOBHS: 3aKOHBI (3aKOHOAATENIbHBIE aKThl), KOTOPbIE IPUHUMAIOTCS
IPEJCTaBUTEIIbHBIMU T'OCYAAPCTBEHHBIMU OpPraHaMH, U WHbIE aKThl 3aKOHOJATEIbCTBA (YKa3bl
[Tpe3unenra, nocranoBneHus [IpaBurenbcTBa, BEIOMCTBEHHBIE aKThl).

[ToHsATHE «Tpa)IaHCKOE 3aKOHOJATENbCTBO» OTJIMYAETCS ONPEAETICHHOM crneunduKoil.
CornacHo c1.3 'K P® rpaxkagaHckoe 3aKOHOJIATENIBCTBO COCTOMT M3 ['pakJaHCKOro Kozjekca
Poccuiickoit @enepanyiv U NPUHATHIX B COOTBETCTBUHU C HUM MHBIX (peiepabHBIX 3aKOHOB (J1a-
Jiee — 3aKOHBI), PEryJIUPYIOLINX I'PaX1aHCKUE OTHOIICHHUS.

[TpennpuHUMaTenbCKas 1€ATEIbHOCTh PErYIUPYETCsS OTPOMHBIM KOJIMYECTBOM HOPMAaTHB-
HBIX aKTOB Pa3lM4yHOro ypoBHS. OCHOBOW IPAaBOBOIO peryiupoBaHus sBisercs KoHcTuTymus
Poccuiickoii ®enepanunu, npunsras 12 nexadps 1993 r. OHa nmeeT BBICIIYIO IOPUIUUECKYIO CH-
Ty, IpsAMO€E JEMCTBHE U MPUMEHSETCsl Ha Beell Tepputopun Poccuiickoit Penepanun. 3aKoHbI U
WHBIE MPABOBBIE AKTHI, MpUHUMaeMble B Poccuiickoil @enepanyy, He TOJKHBI IPOTUBOPEUUTH
Koncturynuu Poccuiickoit ®enepannn.

BropbIM 110 3Ha4eHHIO HOPMATUBHBIM aKTOM, PETYJIUPYIOLIUM TIpa)kIaHCKHE U MpeanpH-
HUMAaTeIbCKUE OTHOIICHMUS, aBisieTcs ['paxnanckuit kogexc PO. B 1994 r. 6buia npunsiTa mnep-
Bas 4JacTh ['paxxmanckoro koaekca P®, koropas Bctynuia B nericteue ¢ 1 suBaps 1995 r. C 1
MapTa TOTo e BCTYNHIIa B CHIIy BTopas yacTh [ paxkaanckoro xonekca PO, perynupyromas ao-
rOBOpHBIE OTHOWIEHUS, a ¢ | sHBaps 2002 r. — TpeTbs yacTh I'paxknanckoro konekca PD, pery-
JUpYIOIIasi HAacJIECTBEHHbIE M BHEIIHEOKOHOMHYECKHE OTHoleHus . Kpome Toro, cymecrByer
00JIbIII0€ KOJIMYECTBO HOPMATUBHBIX aKTOB, PETYIMPYIOIIUX OTJENbHbIE BOIMPOCH IMpPEANpUHU-
MAaTeNIbCKON AESITETbHOCTH.

Taxxe mpennpuHUMATENbCKasl JEATEIbHOCTh PEryIUpyeTcs U OObIYasiMH JeI0BOro 000-
pora.



Obviuati denosozo obopoma — 0coObI UCTOUYHUK TIPaBa, MOCKOJIBKY OH HE COJEPKHUT CY-
IIECTBEHHBIX MPU3HAKOB HOPMATHUBHOrO akta. OObluaeM [enoBOro o00poTa MPHU3HAETCS CIO-
JKHUBILIEECS] M IIMPOKO NMPUMEHSEMOE B KaKOH-TH00 001acTH MPeaNpUHIMATEIBCKOM AesITeIbHO-
CTH TIPABWJIO TOBEICHHUS, HE MPEAYCMOTPEHHOE 3aKOHOATEILCTBOM, HE3aBUCHUMO OT TOTO, 3a-
(UKCUPOBAHO JIM OHO B KaKOM-TT0O0 okymenTe (ct. 5 'K PD).

1.2. HopmMaTuBHBIE AKThbI

1.2.1. IlonsiTHe ¥ BUABI HOPMATHBHbIX AKTOB

Hopmamuenwiii akm — 3TO aKT NIPaBOTBOPYECTBA, UCXOJAUIMM OT KOMIIETEHTHOTO TOCYyap-
CTBEHHOI'0 OpraHa M CoJepXKallluii HOpMbI IpaBa. HOpMaTUBHBIN aKT AEHCTBYET HEIPEPBIBHO,
[peIHAa3HAYEH I PEryJIMpOBaHUs HEOIPEAEIEHHOTO YKMCIa OAHOOOPa3HbIX U MOBTOPSIOLINXCS
Clly4aeB M 00s3aTeNIEH /JIsl MCIOJIHEHMsI HEONPEAECIEHHBIM KPYroM JIML. DTUM HOPMaTHBHBIN
aKT OTJINYACTCS OT MHAUBUAYAIbHBIX aKTOB, IPUMEHSIOIIMUX HOPMY IIpaBa B KOHKPETHOU CUTYa-
LIMU K KOHKPETHOMY JIMILY, U aKTOB TOJIKOBAHHUS, PA3bICHSIIOIIMNX CYLIECTBYIOIME HOPMBI IIPaBa.

Ilpumep. Unctpykuusa banka Poccun ot 23 urons 1998 r. Ne 75-U «O nopsinke npuMeHe-
HUS (efepabHbIX 3aKOHOB, PEIVIAMEHTUPYIOUIMX MPOLEAYPY PErUCTpallui KPeIUTHBIX OpraHu-
3aluil ¥ JIMLEH3UPOBaHMs OAHKOBCKOM J1E€ATEIILHOCTU» SIBIISETCSl HOPMATUBHBIM aKTOM, a pelie-
Hue llentpanbHoro banka o Beljaue JIUIEH3UN KOHKPETHOMY OaHKY - MHAUBUAYAJIbHbBIM.

HopmaTtuBHBIE aKThl pa3au4aroTcs IO YPOBHIO M BHJly OpraHa, U3JaBILIero akT. B 3aBucu-
MOCTH OT TOTO, KAKMM OPIaHOM IIPUHSAT HOPMATHUBHBIM aKT, ONPEAEIACTCS €ro HpHUAHYecKas
cuna. HopmaTuBHBIE aKThl IPUHATO AETHUTH Ha YEeThIpe OOJBbIINE TPYIIBI: 3aKOHBI, aKThHI (here-
paJIbHBIX OPraHOB I'OCYAAPCTBEHHOr'O YNPaBJIEHUS, aKThl (eliepaibHbIX OPraHOB UCIOJHUTEb-
HOM BJIACTH, aKThl HCIIOJIHUTEJIBHBIX OpraHoB cy0bekToB Poccuiickoit denepanmu.

3axon — HOPMATUBHBIA aKT, IPUHUMAEMBIN IIPEICTAaBUTEIBHBIM OPraHOM rOCYJapCTBEH-
HoM Biactu Poccuiickoit @enepanun wim ee cyobekToB. Paznuuator ¢enepanbHble KOHCTUTY-
LIMOHHBIE 3aKOHBI, (pe/iepaibHbIe 3aKOHBI, 3aKOHBI CyObeKTOB Deneparui.

K axTam ¢enepanbHbIX OpraHoB rocyJapCTBEHHOTO YIpaBiIeHUs] OTHOCATCS yka3sbl [Ipesu-
JIeHTa ¥ nocTaHoBiieHus [IpaBurenscTBa.

Vka3s! [Ipesunenra Poccuiickoit denepanuu NpUHUMAKOTCS HA OCHOBAHWH M BO HCIIOJHE-
Hue ¢eaepanbHbIX 3aKOHOB, SBJISIOTCS MOJ3aKOHHBIMA HOPMATHBHBIMHU aKTaMHU M HE MOTYT IIpo-
tuBopeunth KoHctutymuu P® u ¢enepanpHbiM 3akoHaM. B ciydae Takoro mpoTuBopeuus
JOJDKHBI ieficTBoBaTh HOpMBbI KoHcTutyninu P® u denepanbHbix 3akoHOB. [1o TekymuM Bonpo-
caM OIlepaTUBHOIO xapakrepa lIpe3nneHT umeer nmpaBo NPUHUMATh PACHOPSKEHUS, HE SBISIO-
11ecs HOPMaTUBHBIMY aKTaMH.

ITocranosnenus [IpaBurenscrBa Poccniickoit denepanum NprUHAUMAKOTCS HA OCHOBAHHUH U
BO HCIOJHEHUE (efepalibHbIX 3aKOHOB, yka3oB [Ipesunenrta Poccuiickoit deneparuu u sSBIs-
FOTCSI HOPMATUBHBIMM aKTaMH, TaK Kak COJEp>KaT HOpMHI ITpaBa. Pacniopsixenus IIpaBurenscTBa
CoJIepKaT KOHKPETHBIE NPEANUCAHNS U SBISAIOTCS WHIWBHyaJIbHBIMH, & HE HOPMAaTUBHBIMA aK-
TaMH.

AKTHI (hefiepalbHBIX OpPraHOB MCIIOJHUTEIBHON BIIACTH - HOPMATHBHbIE aKThl, IPUHUMAE-
Mbl€é MHHHUCTEPCTBAMM W BEIOMCTBaMHU M 00s3aTeNbHble K MPUMEHEHHIO MPEINpUATHAMH U
rpaxnanamu. HanOosnee 3HaunTenbHa GYHKIUS TPUHATHS HOPMAaTUBHBIX aKTOB JIUIIb Y HEKOTO-
PBIX MUHHCTEPCTB M BEIOMCTB, K KOTOPBIM OTHOCSTCS MuHucrepctBo guHancoB PO, Munu-
ctepctBo P® mo Hanoram u cbopam, ['ocynapcTBeHHbIN TaMOXKeHHbIH KomuTeT PD, a Takxke



Hentpanbubiii bank Poccun. MuHKHCTEpPCTBAa M BEIOMCTBA, MHBIE OPraHbl M YUPEKICHHS BIIPaBe
M3/1aBaTh HOPMATHBHBIC aKTHI B MpEAeNaX U Clydasx, MPeIyCMOTPEHHBIX (elepalbHBIMHU 3aK0-
HaMmu, ykazamiu lIpesunenTa u nocranosnenusmu [Ipasurenscra PO.

Ilpumep. Cornacuo ct. 4 3akona P® ot 9 okts6pst 1992 r. Ne 3615-1 «O BamoTHOM pery-
JUPOBAHUU U BAJIOTHOM KOHTPOJIE» MOPSAOK MOKYIKHM M IPOAAKM MHOCTPAHHOW BalIOTHI B
Poccutickoit ®eneparuu ycranapimuBaeTcs [{enTpanpabsiM 6ankoM Poccuiickoit deneparun.

Pa3nuuHble BUABI HOPMAaTUBHBIX AKTOB MOJYYWIM Pa3Hble HAMMEHOBAHUS B IIPABOBOM JIU-
TepaType U TEeKCTaX HOPMATUBHBIX aKTOB. TepMHUH «3aKOHOAATEIBCTBOY IPUMEHSIETCS, KaK Ipa-
BUJIO, KO BCEHl COBOKYITHOCTH HOPMAaTUBHBIX aKTOB. TepMUHOM «IIpaBOBOW aKT» MPUHATO 000-
3HauaTh QefepanbHble 3aKOHBI, yKka3bl [Ipe3nnenTa u nocranosnenus [IpaButenscrBa. Tepmun
«noozakonuwiti akm» («aKT 3aKOHOJNATEIbCTBA») MPHUMEHsETCs K yka3am [Ipe3upieHTa, mocra-
HOBJIEHUAM [IpaBUTENBCTBA U BEIOMCTBEHHBIM AKTaM.

1.2.2. Ony6;1mkoBaHue U BCTYIJIEHHE B CHJIY HOPMATHBHBIX AKTOB

[Topsimok omyOaMKOBaHMS W BCTYIUIEHHS B CUIY (heliepalibHbIX 3aKOHOB YperyJlHpOBaH
®enepanbHbIM 3aKOHOM 0T 14 uroHst 1994 r. No 5-03 «O mopsake omyOJIMKOBaHUS U BCTYILIE-
HUS B CUIy (peepanbHbIX KOHCTUTYLMOHHBIX 3aKOHOB, (peJiepalbHbIX 3aKOHOB, aKTOB Iajar
®enepanbHoro Cobpanus». CornacHo HopMaM 3akoHa Ha Tepputopuu Poccuiickoit @enepanuu
IPUMEHSIOTCS TOJIBKO T€ (eiepabHble KOHCTUTYIIMOHHBIE 3aKOHBI, (pe/iepabHbIe 3aKOHBI, aKThI
nanat @exepansHoro CoOpanus, KOTOphIe OPHUIIUAIEHO OITYOJINKOBAHBI.

@®enepasibHble 3aKOHBI IpUHHUMarTca ['ocymnapcTtBeHHoM Jlymoii, onoOpsitorcst CoBeToM
®enepanun, noanucsiBatores [Ipesunenrom Poccun u nyOnukyroTcst B opULIMANbHON mevarty.
CyiecTByeT cioXxHas MpoLeaypa NPUHATHS U OTKJIOHEHUS 3aKOHOB, IOAPOOHO M3JI0XKEHHas B
Koucturynuu Poccuiickoii @enepanu.

OdunmanbHbpIM ONMYOJUKOBaHUEM (ellepaIbHOI0 3aKOHA CUMTAETCs INepBast MyOsMKanus
ero nosuHoro tekcra B «IlapmamenTtckoii rasere», «Poccuiickoit razere» ninu «CoOpaHuu 3ako-
HoxarenbeTBa Poccuiickont denepanumny». OenepanbHble 3aKOHBI BCTYIAIOT B CHITY OJJHOBPEMEH-
HO Ha Bcel Tepputopuu Poccuiickoit denepalinu 1Mo UCTEYEHUH JECATH THEH cO JHS UX OPHUIH-
aIbHOTO ONYyOJMKOBAaHMS, €CIIM, KOHEYHO, B CAMOM 3aKOHE HE YCTAHOBJIEH HMHOM MOPSAJIOK
BCTYIUICHHS €0 B CUITY.

[Topsimox omyOaMKOBaHUS W BCTYyIUIEHUs B cuiy akToB [Ipesupenta P®, [IpaButenscraa
P® u HOpMaTHBHBIX NPABOBBIX AKTOB (pe/iepabHBIX OPraHOB MCIIOJHUTEILHON BIACTH ONpee-
JeH B Hactosee Bpems Ykazom Ilpesunenta PO ot 23 mas 1996 r. Ne 763 «O nopsinke ony0-
JIMKOBAaHMS U BCTYyIUIEHUs B cuily akToB IIpesunenra Poccuiickoit denepanuu, IIpaBurenscrea
Poccuiickoit denepany 1 HOPMaTUBHBIX MPABOBBIX AKTOB (pe/iepalibHbIX OPraHOB HCIOJIHU-
TEIBHOU BIACTH».

Vka3wl u pacnopspkenus [Ipesunenra Poccuiickont @enepannu, NOCTAHOBIEHUS U paclo-
psoxenust [IpaButenbctBa Poccuiickoit denepanuu nojjexar o0s3aTeaIbHOMY O(pHUIIMATEHOMY
ONyOJIMKOBAHUIO, 32 UCKJIIOUYEHUEM TeX YKa30B, PACHOPSIKEHUH, MOCTAHOBJICHUH WU UX OT-
JIEIbHBIX IIYHKTOB, KOTOPBIE COAEPXKAT CBEICHHUs, SBIIIOLMECS TIOCYNApCTBEHHOM TalHOM.
OdunuansusiM onyonukoBanueM aktoB [Ipe3unenta u [IpaBurenscra Poccuiickoit @enepanuu
cuuTaercs myOnMkanus Ux TekcToB B «Poccuiickoii razere» mwnu B «CoOpaHUM 3aKOHOJATEIb-
ctBa Poccuiickoit denepanum», a Takke pacCIpoOCTPAaHEHHUE X B MALIMHOYNTAEMOM BH/JI€ HAYYHO
- TEXHUYECKUM LIEHTPOM NpaBoBoil nHpopmanuu «Cuctemay.



AxTthol [Ipesuaenta u [IpaButenbcTBa BCTYNalOT B CHIIY OJJHOBPEMEHHO MO UCTEYEHUU Ce-
MU JTHEH mocie THS UX mnepBoro oduuuansHoro omyodnaukoanus. AkTel [pesunenrta u IIpaBu-
TenscTBa Poccuiickonn @enepanuu, coaepKallue CBEICHUs, COCTABIIAIONINE IOCYIapCTBEHHYIO
TaiiHy, WU CBeJIeHHs KOH(UICHIMAIBHOTO XapaKTepa, BCTYNAIOT B CHIY CO JIHS UX IOJIHUCA-
HUS.

[Topsimok omyOJIMKOBAaHMSI M BCTYIUICHUS! B CHJIy aKTOB MHHHUCTEPCTB U BEJOMCTB TaKXkKe
ompezeseH B HacTosiee BpeMs: YkazoM [Ipesuaenta PO ot 23 mas 1996 r. Ne 763, B cooTBeT-
CTBUU C KOTOPBIM BEIOMCTBEHHBbIE HOPMATUBHbBIE aKThI (aKThI (peIepaTbHBIX OPraHOB HUCIIOJIHHU-
TEJIbHOMN BIIACTH) pa3/iejeHbl Ha 1B OOJIbLINE TPYIIIbI: aKThl, OJJIeKaIe PerucTpauuu B Mu-
HUCTEPCTBE I0CTUIU PD, 1 aKThI, HE TPEOYIOIIUE TAKOW PETUCTPALIHH.

Cornacno 1. 8 Yka3za IIpesunenra PO ot 23 mas 1996 r. Ne 763 ob6s13aTenbHON rocyaap-
CTBEHHOH peructpanuu B Munucrepcrse roctuuuu Poccuiickoit @enepannu 1 00s3aTeIbHOMY
ounranbHOMY OIMYOJIUKOBAHUIO TIOJIEKAT HOPMATHBHBIE IPABOBBIC aKThI (heAepabHBIX Opra-
HOB HCIIOJIHUTEJBHON BIIACTH, 3aTparMBalollue IMpaBa, CBOOOABI M OOS3aHHOCTH YEJIOBEKAa U
rpaKJIaHWHA, YCTAHABJIMBAIOILIKME IIPABOBOM CTAaTyC OpraHM3aluil WIM HMEIOLUE MEXBEIOM-
CTBEHHBIU XapakKTep, KPOME aKTOB WJIM OTACJIbHBIX UX IMOJIOKEHUM, COJlepKalllUX CBEIAEHUSs, CO-
CTaBJISIFOIIME TOCYIaPCTBEHHYIO TaliHY, WJIH CBEJCHUS KOH(PHUACHIIMATBHOIO XapaKTepa.

B Tedenume necstu AHEH MOCie JHS PETHCTpPAllMd HOPMAaTHUBHBIC NPABOBHIE aKThI (ere-
PaJIbHBIX OPTaHOB MCIIOJHUTEIBHOM BIACTH MOAJISKAT OQUIIMAIEHOMY ONyOMKoBaHHIO B «Poc-
CHIICKOH razere», a Takxke B broysiereHe HOpMAaTHBHBIX aKTOB (peepaibHBIX OPTraHOB MCIIOTHU-
TeNnbHOU BiacTu u3narenbcTBa «fOpuamdeckas nautepatypay». HopmartuBHBIE NpPaBOBBIE AKTHI
denepanbHBIX OPraHOB MCIIOHUTEIHHON BJIACTH BCTYMAIOT B CUITy OJJHOBPEMEHHO Ha Bcel Tep-
putopun Poccuiickoit denepanuu 1Mo UCTEYEHUH NECATH JHEH mocie IHSA WX O(UIUATBHOTO
OMYyOJIMKOBAHUS, €CIIM CAMUMH aKTaMH HE YCTaHOBJICH JPYTOi MOPSIOK BCTYIUICHUS UX B CUITY.

HopMmaTuBHbIe mpaBoBbIe akThl (peepanbHbIX OPraHOB UCHOJHUTENBHOM BIACTH, HE MPO-
HIE/IINe FOCYJapCTBEHHYIO PETUCTPAIMIO, a TaKXkKe 3aperMCTPUPOBAHHBIE, HO HE OIYyOJIMKOBaH-
HbIE€ B YCTAaHOBJICHHOM IOPSAJKE (B TOM Ciy4yae, Korja perucTpamus U onyOIMKOBaHUE SIBISIFOTCS
00s3aTeNbHBIMU ), HE BJIEKYT 32 COOOM MPaBOBBIX MOCIJIEJCTBUI KaK HE BCTYNHUBIINE B CUIIy U HE
MOTYT CIIYXHUTh 3aKOHHBIM OCHOBaHHEM [UIsl PETYJIMPOBAHUS COOTBETCTBYIOIIMUX MPABOOTHOIIIE-
HUM, IPUMEHEHUS KaKuX Obl TO HU OBLJIO CAHKIMM K TpakJaHaM, JOJLKHOCTHBIM JIMLIAM U opra-
HU3aLUSAM 34 HEBBIIIOJHEHUE COACPKAIIMXCS B HUX NPEANHUCAHNN; Ha YKA3aHHBIE aKThl HENb3S
TaK)KE€ CCbUIATHCA TP Pa3pEIIEHUH CIIOPOB B CyAaX.

HopmartuBHble akThl LleHTpanbHOro 6aHkKa MMEIOT OCOOBIN MOPSIOK OIMyOJMKOBAHUS U
BCTyIuieHust B cuity. Ilockonbky LlenTpanbhblii 6ank PD He oTHOcHTCS K (heaepalibHBIM Opra-
HaM MCIIOJIHUTENIBHON BJIACTH, TO, CJIEIOBATEIbHO, HA HErO HE pacnpocTpanserca Ykas Ilpe3u-
nenra PO ot 23 masg 1996 r. Ne 763.

[Topsimox omyOIMKOBaHUS U BCTYIJIEHUS B CHITy HOpMaTUBHBIX akToB L|b P® onpenenen B
HacTosmiee Bpemsi DenepanbHbiM 3ak0HOM OT 2 nekadpst 1990 r. Ne 394-1 «O llentpanbHOM
6anke Poccuiickoii ®@enepanun (banke Poccun)y, nelcTByronM B HOBOM pelakuuu oT 26 an-
pens 1995 r. (OenepanbHbiii 3akoH OT 26 anpenst 1995 r. Ne 65-03 «O BHeceHHH U3MEHEHUH U
nononaennii B 3akoH PCOCP «O Lentpansuom 6anke PCOCP (banke Poccun)» ¢ nu3meHeHus-
mu). bank Poccun mo Bormpocam, OTHECEHHBIM K €ro KOMIETEeHIIMH (peepaibHbIMUA 3aKOHAMH,
U3J1a€T HOPMATUBHBIE aKThl, 00s3aTeNbHbIe IS (efepalbHbIX OPraHOB rOCyAapCTBEHHOW Bila-
CTH, OPraHOB rOCYapCTBEHHOU BiacTu cyobekToB Poccuiickoit @enepaiii 1 OpraHoB MECTHO-



ro caMOyHpaBJieHUs, BCEX IOPUIMYECKUX U (Pu3nueckux Juill. Bce HopMmaTuBHbIe akThl banka
Poccun BeTynaroT B cuity co JHS MX O(QHUIIMATBLHOTO OMYOJMKOBAHUS B OQUIIMATEHOM HM3IaHUU
banka Poccun («Bectuuke banka Poccuny), 3a HCKIIIOUEHHEM CITy4aeB, YCTAHOBIICHHBIX COBE-
toM nupektopoB LIb P®D. Kpome toro, HopmarusHble akTel banka Poccum, HenocpencTBeHHO
3aTparuBaroIIue MpaBa, CBOOOIBI WIH 00S3aHHOCTH TPAKIaH, JTOJDKHBI OBITh TAKXKE 3aPETUCTPH-
poBanbl B MuHucrepcTBe roctunimu Poccuiickoit @enepanuu B MOPSAJIKE, YCTAHOBJICHHOM ISt
perucTpanuu akToB (efepanbHbIX MUHUCTEPCTB U BEJJOMCTB.



Pazpean 2. IIOHATHUE U KITACCHOPUKALMUA T'PAXKIAHCKHUX ITPABOOT-
HOLIEHUHA

2.1. IIpaBOOTHOLIEHUS.

IlpasoomHowenuss — WACONOTUYECKHE HAJCTPOCYHBIE OTHOLICHHUS, SBIISIOLUINECS OCOOBIM
BUJIOM COLIMAJIBHBIX CBSI3€M CYOBEKTOB, BOSHUKAIOLIMX U CYIIECTBYIOLUIMX HA OCHOBE IIPaBOBBIX
HOPM.

[TponmmtocTpupyeM Cka3aHHOE Ha IpuMepe. B rpakgaHCKOM 3aKOHOJATENbCTBE 3aKpell-
JICH IIMPOKUI KPYT NPaBOBBIX HOPM, HAIIPaBJICHHBIX HA yPETYJIHPOBAHHME OTHOILICHUM, BO3HU-
KaloLIMX BCJEACTBUE NMPUUMHEHUS MMYILECTBEHHOI'O Bpela OJHHMM JIMLOM Apyromy. JlroOomy
CyObEKTy IpU HOPMAIBHOM TEYEHHWH COOBITUH OOS3aHHOCTH MPUUYMHHUTENS HUMYIIECTBEHHOTO
BpeJa MO €ro MOJHOMY BO3MEIICHUIO, MO MOPSIKY, criocodaM u GopmMaM BO3MEIICHHUS Bpena,
IpaBO MOTEPIIEBIIETO TPeOOBATH BO3MEIIEHUS NPUYMHEHHOTO Bpena U T. 1., c(OpMYIHPOBAH-
HbIC B BBIIICYKa3aHHBIX HOPMAax IpaBa, MPEACTABISIOTCA aOCTPaKTHO-BO3MOXKHbIMU. Ho ecinm
CyObEKTy B pe3ylbTaTe NPOTUBONPABHBIX JEHCTBUH Jpyroro cyObeKTa HAHOCHUTCS HMYILe-
CTBEHHBIM BpeJ] U OH CTAHOBUTCS MOTEPIIEBLINM, TO a0CTPAKTHO-BO3MOXKHOE MPABO TPEOOBaAHMS
IIOJIHOTO BO3MEILEHNUS BpEA IPEBPALLACTCS B JINYHO €My IIPUHAJIEeXkallee KOHKPETHOE IIPaBo, a
JUIS IPUYMHUTENS Bpesla aOCTPaKTHO-BO3MOXKHAsL 00513aHHOCTh BO3MECTUTh IPUYMHEHHBINA Bpea
TpaHCQOPMHUPYETCS B €0 JIMYHYIO 005S3aHHOCTH. [loTeprieBlnii 1 NPUYUHUTEND BpeAa OKa3bl-
BalOTCS CBSI3aHHBIMM JIPYT C JPYrOM BO3HHUKIIMMM y HUX IpaBaMHU U 00si3aHHOCTAMU. Mexay
HUMU YCTAHABJIMBAETCS IOpUIMYECKas CBA3b — IpaBooTHouieHue. ConeprkaHue 3TOi CBA3M CO-
CTaBIISIIOT MX TpaBa v 0053aHHOCTH, UMEHYEMBIE B TEOPUH NPaBa CyObEKTHBHBIMH.

TepMHUH «CyOBEKTHBHOE» HCHOJIb3YETCs A XapaKTEePUCTHKH MpaB U 00sf3aHHOCTEH Kak
3JIEMEHTOB COJIEP>KaHUsI IPAaBOOTHOLIEHUs HE B (MIOCO(CKOM aclekTe, a B NMPHUKIATHOM, UC-
KJIFOUUTENBHO C LIEJIbI0 MI0Ka3a MPUHAJICKHOCTH JAHHBIX IIPaB U 003aHHOCTEN CTPOro omnpee-
JIEHHBIM CyObEKTaM MPaBOOTHOIICHUSI.

W3 U3710KEHHOTO CIIEeyeT, YTO MPAaBOOTHOIIEHUE — CBS3b CYOBEKTOB, YPEryIHPOBAHHOTO
IIPaBOM OOIIIECTBEHHOI'O OTHOILIEHUS, BHIPAKAIOLIASCS B HAJIMYUU Yy HUX CYOBEKTUBHBIX MpPaB U
oOs3aHHOCTel. OJIHAKO, TaKOe OIpe/AeJeHHE JUIIb BCKPHIBAET CYIIHOCTh MPAaBOOTHOIICHUU.
J1s ToJTHOM XapakTepUCTUKHU JIF0O0T0 IPAaBOOTHOIIEHUSI HEOOXO0IUMO:

a) YCTaHOBUTh OCHOBAHUS €r0 BOSHUKHOBEHUS, U3MEHEHMSI U ITPEKpaILleHUS;

0) orpeneNuTh ero CyObEeKTHBIIN COCTaB;

B) BBISIBUTH €TI0 COJIEPKAHUE U CTPYKTYPY JAAHHOTO COJEPKAHUS;

I') OKa3aTh, YTO SBISAETCS €r0 0OBEKTOM.

OcHoBaHMsI BOBHUKHOBEHUS, U3MEHEHMSI U MPEKPALLEHUS IIPABOOTHOIICHUS HAa3bIBAKOTCS
topunuyeckumu pakrtamu. FOpuanyeckue (HakThl — KU3HEHHBIE OOCTOSITENBCTBA, C KOTOPHIMU
3aKOH CBSI3bIBA€T BOSHMKHOBEHME, M3MEHEHHE WM MpeKpalleHne npaBooTHolIeH . (B Hamem
npuMepe IPUINYeCKUM (aKTOM BBICTYIAeT HEIpaBOMEPHOE NMPUUYMHEHUE BPea, TaK Ha3blBae-
Ml 1enukT.) KOpuanueckue (axTel BecbMa pa3HOOOpa3Hbl U KIACCUPUIIMPYIOTCS MO pa3iny-
HBIM [TPU3HAKaM

CyOBeKTHBIN COCTaB MPaBOOTHOLIEHUS — COBOKYIHOCTH JIMI], YYaCTBYIOIIUX B JaHHOM
PaBOOTHOLIEHUU. B MpaBOOTHOIIEHNHU BO BCEX CIIydasX y4acTBYIOT HE MEHee JIByX CyObEKTOB
— YIPaBOMOYEHHBIH | 00s3aHHBIMN.

CopepxaHue NPaBOOTHOILLIEHUSI COCTaBJISAIOT CyOBEKTHUBHBIE MpaBa U OOS3aHHOCTH €ro
cyonpekToB. CTpyKTypa COAEpKaHMsI TPABOOTHOIICHUSI — 3TO CIMOCOO B3aWMOCBS3U CYOBEKTHB-



HBIX NpaB M O0SI3aHHOCTEH, COCTABIISIOIIMX COZEp KaHue MpaBooTHoIIeHus. CTpyKTypa conep-
YKaHMS IPABOOTHOILICHUN MOXET OBITh MPOCTON U CIOKHOM.

OOBEKTOM IPAaBOOTHOLIEHHUS SIBIISETCS TO, IO MIOBOJY YErO BO3HMKAET U OCYILECTBIISETCS
JeATEIIbHOCTD €r0 CyObEKTOB.

2.2. OCO0eHHOCTH I'PAKIAHCKHUX MPABOOTHOIIEHUIA.

['paxknaHcKkue MPaBOOTHOIIECHHUS — OJMH M3 BHIOB NPAaBOOTHOIIEHWH. B cuiy sToro mm
NPUCYIIU KaK OOIIMe YepThl U MPU3HAKU, XapaKTEpHBIE Ul BCEX MPABOOTHOIICHU, TaK U CIIe-
nuduyeckue, 00ycIOBIEHHBIE TEM, YTO TPAXKIAHCKHE PABOOTHOLICHHUS BOSHUKAIOT B Pe3yJIbTa-
T€ TPAKJAHCKO-TIPABOBOTO PETYJIMPOBAHUSA MUMYIIECTBEHHBIX W HEKOTOPBIX JMYHBIX HEUMYIIe-
CTBEHHBIX OTHOWIEHHA. MlHaue roBops, crieu(rUecKue YepThl U MPU3HAKH TPAXKITAHCKUX Ipa-
BOOTHOIICHUH MPEI0NpPEAETIeHb 0COOCHHOCTSIMHU CaMOTO IPaXKIaHCKOTO MPaBa.

K ux yucity oTHOCATCA CIEAyOIIMeE:

Bo-niepBbIX, CyOBEKTHI T'PayKAaHCKUX MPAaBOOTHOLIEHUH 000CO0IEHBI PYT OT Apyra, Kak B
UMYILECTBEHHOM, TaK U B OPraHU3aI[MOHHOM IUIaHe, B CHITy Yer0 OHU CaAMOCTOSTEIILHBI, HE3aBHU-
CHMBI JPYT OT APYra, COOTHOCSTCS APYT C APYrOM Kak paBHEIE.

Bo-BTOpBIX, paBEHCTBO y4aCTHHKOB OOIIECTBEHHBIX OTHOIICHHH, COCTABIISIONINX TPEIMET
IPaXXIaHCKO-TIPaBOBOTO PETYJIMPOBAHUS, 3I0KEHO B JTAHHBIX OTHOIIEHUSIX, MMMaHEHTHO TpH-
cymie uM. ['paskaHcKoe paBoO BCEMHU CPEICTBAMH U CITOCOOaMU, MMEIOLIMMHUCS B €T0 apceHale,
IOPUINYECKHA 00ECIIeUMBACT TaKOe PaBEHCTBO. BCienCcTBHE 3TOr0 rpa)IaHCKUE MPAaBOOTHOIIE-
HUS (OPMHUPYIOTCS KaK MPaBOOTHOLICHUS MEXKy PaBHONPABHBIMH CyOBEKTaMH, KaK IPaBOOT-
HOIICHUSI 0OCOOCHHOTO CTPYKTYPHOT'O THIIA, B KOTOPBIX 005S3aHHOCTh KOPPECIIOHAUPYET CYOBEK-
TUBHOMY IIpaBY KakK NPUTI3aHUIO, a HE Kak BeneHHro. [Ipu Bceil moisipHOCTH CyOBEKTHBHBIX
npaB U 00S3aHHOCTEH B TPayKIaHCKUX MPAaBOOTHOLICHUSX 00s3aHHBIN CYOBEKT BO BCEX CIydasx
HAaXOJJUTCS B PABHOM IIOJIOKEHUH C YIIPAaBOMOYECHHBIM CYOBEKTOM, T. €. B OTHOLICHUSX KOOP.IHU-
HallUH, a He CyOOpJMHALIUY.

B-TpeTpux, caMOCTOSTENFHOCTh YYACTHUKOB OOIECTBEHHBIX OTHOIICHHH, TOTIAJA0IINX
MOJT TPaXXKJIAHCKO-TIPAaBOBOE PETYIUPOBAHHE, TUCIIO3UTHBHOCTh YKAa3aHHOTO PETYJIHpPOBAHUS
00yCJIOBIMBAIOT TO OOCTOSATENBCTBO, YTO OCHOBHBIMU IOPUINYECKUMHU (PaKTaMu, TTOPOKIAIOIITH-
MU, U3MEHSIOUIMMH U TIPEKPANIAOIINMH TPAXKITaHCKHE TIPABOOTHOIICHUS, SIBIISIOTCSI aKThI CBO-
00HOT0 BOJIEU3bABICHUS CYyOBEKTOB — C/IEIKH.

B-ueTBepThIX, B KauecTBE IOPUAMYECKUX TapaHTUH pealu3alud I'pakJaHCKUX IPaBOOT-
HOLICHUH MPUMEHSIOTCS MIPUCYILUE TOJIBKO IPakJaHCKOMY IPaBy MEPhI 3alllUThl CYObEKTHBHBIX
IpaXXJIJaHCKUX MpaB U MEpbl OTBETCTBEHHOCTH 3a HEHUCIIOJIHEHHE 00s3aHHOCTEH, obiajnaromye
TJIABHBIM 00Pa30M MMYIIIECTBEHHBIM XapaKTEPOM.

Ha ocHoBanmM BbIlIE MPUBEIECHHOTO MOYKHO YTBEP)KIATh, YTO T'PAXKTAHCKOE IMPABOOTHO-
HIEHHE — IOPUINYECKas CBA3b PABHBIX, UMYIIIECTBEHHO U OPTaHU3allMOHHO 000CO0IEHHBIX CYOh-
€KTOB MMYIIECTBEHHBIX M JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHHA, BRIPAKAIOMIASCS B HATHIHH
y HUX CYOBEKTHUBHBIX MpaB U 00sf3aHHOCTEH, 00ECIIeUeHHBIX BO3MOXXHOCTBIO MMPUMEHEHHS K UX
HapYILIUTEISAM roCy1apCTBEHHO-TIPUHYIUTEIbHBIX MEP UMYIIIECTBEHHOI'O XapaKTepa.

2.3. Coep:kaHue rpazkIaHCKOr0 NPaBOOTHOIIEHHA
Conepkanne TPaKIaHCKOTO MPABOOTHOIIEHHUS! COCTABISIOT CyOBEKTHUBHBIE MpaBa M 005-
3aHHOCTH €r0 Y4aCTHUKOB.



Cy0ObeKkTHBHOE TpakJJaHCKOE MPaBO €CTh Mepa J03BOJIEHHOTO MOBEICHUS CYObEeKTa Ipax-
JAHCKOTO MpaBooTHOIIeHUI. CyObEeKTHBHOE TPaKJaHCKOE MPaBO — CIOXKHOE IOpUIHUECKoe 00-
pa3oBaHue, UMEIoIee COOCTBEHHOE COJIEpKAHKUE, KOTOPOE COCTOUT U3 IOPHANYECKUX BO3MOXK-
HOCTEH, Mpe0CTaBIeHHbIX CyOBeKkTy. IOpuanueckiue BO3MOXKHOCTH KaK COCTaBHBIE YacTH CO-
JiepKaHusl CyObEKTUBHOTO IPAKJAHCKOT'O IIPaBa HA3bIBAIOTCS IPABOMOYHUSIMH.

[Ipu Becbma OOJIBIIOM Pa3HOOOPA3UM COJCPKAHUS CYOBEKTHUBHBIX T'PaXKIaHCKHUX IIPaB
MOKHO OOHAapyXHUTh, YTO OHO SIBJISIETCS PE3YJIbTATOM Pa3HO BAapHMAHTHBIX KOMOWHAIUMN Tpex
MIPaBOMOYHIA:

1) mpaBoMouusi TpeOOBaHUS, MPEACTABIISIIONIETO COO0M BO3MOXKHOCTH TpeOOBaTh OT 00s-
3aHHOTO CyOBEKTa UCTIOIHEHUS BO3JIOKEHHBIX Ha HEro 00s13aHHOCTEH;

2) mpaBOMOYHS Ha COOCTBEHHBIE JCHCTBUS, 03HAYAIOLIETO BOSMOXKHOCTh CAMOCTOSTEIHHO-
I'0 COBEPLICHHS CYyOBEKTOM (PaKTHUECKUX U IOPUANYECKH 3HAYMMBIX ACHCTBHH;

3) mpaBOMOUMS HA 3ALIUTY, BEICTYIAIOIIET0 B KAYECTBE BO3MOKHOCTH MCIIOIH30BAHUS HITU
TpeOOBaHUSI HCIONB30BAHUS TOCYIAPCTBEHHO-IPUHYAUTEIBHBIX MEpP B CIIy4asX HapylIeHUs
CyOBEKTUBHOTO MpaBa.

TUNUYHBIME CYOBEKTUBHBIMU MPABaMU, JJIsl COAEPIKAHUS KOTOPBIX XapaKTEPHO HAIWYHE
JBYX MPaBOMOYHI — MPAaBOMOYUS TPeOOBaHUS U MIPABOMOYHS HA 3AIIUTY, SBISIOTCS CyOBEKTHB-
HbIE TPAXJTAHCKHE IpaBa, BXOIIIME B COJACPKAHHE T'Pa)KITaHCKO-TIPABOBBIX 00s3arenbeTB. B
HUX YIIPAaBOMOYEHHBIN CYOBEKT — KPEAUTOP, B LIEISIX YIOBIECTBOPEHHUS CBOMX MHTEPECOB MOXKET
TpeOoBaTh OT 005S3aHHOTO CYOBEKTa — JOKHUKA COBEPIICHHsS IEHCTBUN 1O Iepeaadye uMyIe-
CTBa, BBIMTOJIHEHUIO PadOT, OKAa3aHUIO YCIYT | T. Il., @ B CIy4ae X HECOBEPIIECHUS — TPeOOBaTH
MPUMEHEHHUS K JOJKHHUKY I'PaKIaHCKO-TIPABOBBIX Mep.

Knaccuueckoit Moienbi0 CyObEKTUBHOTO IPa)KIaHCKOTO MPaBa, BKIIOYAIOIIETO B CBOE CO-
Jep>KaHUuEe BCIO TpUaAy MPaBOMOYMIA, ABIAETCS CyOBEKTHBHOE MpaBo cobcTBeHHOCTH. CO0-
CTBEHHUK 007a/1aeT IOPUAMYECKON BO3MOKHOCTBHIO TpeOOBaTh OT BCEX JIMII, YTOOBI OHM HE
Hapylajly IpUHAAIeKallee eMy MpaBo coOCTBEHHOCTH. OH TakKe MOXKET NPUTA3aTh Ha PUMe-
HEHHE K MTPABOHAPYIIUTEII0 MEP TOCYAapCTBEHHO-TIPHHYIUTENLHOTO Bo3ieicTBrs. Ho riaBHOe
U OIpEJEISIoNIee Aap0 B COACPKAHUN CYOBEKTHBHOTO IpaBa COOCTBEHHOCTH — MPaBOMOYHE
cyObekTa Ha COOCTBEHHBIE JCHCTBUS 1O BIIAJICHUIO, TTOJIB30BAHUIO M PACTIOPSDKEHUIO TIPUHA/IIIe-
KAIUM €My UMYIIECTBOM 10 CBOEMY YCMOTPEHHIO.

CyObeKkTHBHast 00513aHHOCTh — Mepa JIOJKHOTO TIOBEACHUS YUAaCTHHUKA TPAXKTaHCKOTO Mpa-
BOOTHoOUIeHUs. CyIIHOCTh 00s3aHHOCTEN KpOeTcs B HEOOXOAMMOCTH COBEpPLIEHUS CYOBEKTOM
OTIpe/IeIEHHBIX JIEHCTBUI MIIM BO3JIEPKaHHS OT COLMAIBHO BPEIHBIX 1EHCTBUH.

B rpaxxgaHckux mpaBOOTHOIIEHUSX OBIBAIOT JIBa TUMA OOS3aHHOCTEH — MACCHUBHBINA U aK-
TUBHBIA. DTO 00YCIIOBICHO HAIMYMEM B TPAXKJAHCKO-TIPABOBOM PETYIUPOBAHUH OOIIECTBEHHBIX
OTHOIIEHWIA JBYX CIIOCOOOB 3aKOHOJATENFHOTO 3aKpEIUICHUS OO0SM3aHHOCTEH — TIO3UTHUBHOTO
00s3bIBaHUS U METO/IA 3aIIPETOB (HETAaTUBHOTO OOSI3bIBAHMS).

OO0s13aHHOCTH TTACCUBHOTO THIIA BBITEKAIOT M3 TPa)KIaHCKO-TIPABOBBIX 3aIPETOB H TI0 CBO-
eil mpupojie 03HAYAIOT FOPUIMUECKYI0O HEBO3MOXKHOCTh COBEPILEHHS JNEHCTBUN, HapyIIArOIIUX
MyOIMYHBIE MHTEPECH K MHTEPECH! YITPABOMOYECHHBIX JTHII.

OyYHKIUY 3alPETOB B MEXaHU3ME I'PakJaHCKO-IIPaBOBOI'O PEr'yJIMPOBAHUS BECbMa Pa3HO-
o0pa3ubl. O/1Ha U3 THaBHBIX (YHKIMH 3alIpeTOB COCTOUT B YCTAHOBJICHUU NPEIEIOB OCYIIECTB-
JICHUsI CYOBEKTUBHBIX TPaXKJAHCKHX IMpaB. Tak, COOCTBEHHUK-TPaXKIaHWH 00s53aH HE JIOIyCKaTh
0eCXO03sICTBEHHOTO CO/ICPKaHMsI UMEIOIINUXCS y HeTO KYJIbTYPHBIX IIEHHOCTEH, HE JTOJKEH TPH



OCYILECTBJICHMHM CBOMX IPABOMOYMH HAHOCHUTH yIIepO OKpy»XKarollled cpele, HapylaTh IpaBa,
OXpaHsieMble 3aKOHOM HHTEpECHl TpakKJaH, OpraHM3aluid. 3ampeTsl MOPOXKAAIOT OOSI3aHHOCTU
OJTHOTO CYOBEKTa IpakIaHCKOTO MPAaBOOTHOLICHUS MEpe]l IPYTUM: 3ampeT OJIHOCTOPOHHETO OT-
Ka3a OT UCIIOJIHEHUS JIOTOBOPA, epeBoa Joara 6e3 cornacusi KpeauTope UM Mo 100HbIE.

Ocoboe MecTO 3aHMMAIOT 3ampPeThl, MOPOKAAIONINE 00S3aHHOCTH, UCIIOJIHEHUE KOTOPBIX
HPENATCTBYET TpaHC(hOopMaui OTHOCUTENIBHBIX I'PaKJaHCKUX IIPABOOTHOLIEHUH OHOTO BHJIA B
npyroii. Hampumep, 3amper XpaHUTEIN0 UCIOJIb30BaTh UMYIIECTBO, NIEPEJAHHOE €My Ha XpaHe-
HUE MOKJIaKeAaTeNIeM ¢ OIUIaTOM yCIyr IO XpaHEHHIO, MPEMSTCTBYET TpaHChOpMallUU MIPaBOOT-
HOLIEHUS XpaHEHUs B IPAaBOOTHOIIEHUS UMYILLIECTBEHHOI0 Halima.

Becpma cBoe0oOpa3HbI B IpakJaHCKOM IIpaBe OOLIEpEryIsATUBHBIC 3alPEThl, HAJIAralolue
Ha BCEX CyOBEKTOB I'pa)kIaHCKUX MMPABOOTHOIICHUH OOSI3aHHOCTH MPUHLIUIIHAIBLHOTO XapaKTepa
— cobmoaTh TpeOOBaHMS 3aKOHOB M MPABOBBIX AKTOB; OCYILECTBIIATh CyOBEKTHBHBIE TPAXKIAH-
CKH€ TpaBa pa3yMHO U JOOPOCOBECTHO.

ConuanbHOE Ha3HAUEHHE PaXIAHCKO-IIPABOBBIX 0053aHHOCTH aKTUBHOI'O THIIA COCTOMT B
no0YyX/1IeHUU CYOBEKTOB K COBEPILICHHIO OOLIECTBEHHO IMOJIE3HBIX JeHCTBUNA. Besikas rpaxnaH-
CKO-IIpaBOBasi O0SI3aHHOCTb AKTUBHOI'O THIIA COAEPKUT TpeOOBaHHE K CYOBEKTYy COBEPIINUTh
neiictBue b0 1o neperaye UMyliecTsa, MHGOpMaUK UM HHOTO 6J1ara, TMO0 10 BHITOIHEHUIO
paboThl, CO3/1aHUIO U MCIIOIb30BAaHUIO MPOU3BEACHUN JIUTEPATYPhl, HAYKH U UCKYCCTBA M MHBIX
PE3yabTaTOB MHTEIUICKTYAJIBHOW JESITeIbHOCTH, MO0 MO OKa3aHuio yciayru. TpebGoBanue, 3a-
KJIIOYEHHOE B OOS3aHHOCTH AaKTUBHOTO THIIA M COCTAaBJISAIOIIEE €€ COJCpKAHWE, O3HAYaeT IS
00s3aHHOr0 CyOBEKTa HEOOXOAUMOCTh JEHCTBOBATh B MHTEPECAX YIPAaBOMOYEHHOI'O CyOBEKTa,
TaK Kak OHO 00ecreuuBaeTcs CaHKIMeH 32 HeHCIIOJHEHHE 0053aHHOCTH.

TpeboBaHue, cOCTaBIAIOLIEE COJAEpKAHUE OOS3aHHOCTH, KOHLIEHTPUPOBAHHO BBIPAXKAET
COLMAJIbBHYIO HEOOXOIMMOCTh TOM MJIM MHOW JIMHUU MOBEJIEHHs CyOBbEKTa B ONpPE/IEICHHOM MpO-
MEXYTKE BPEMEHH, B OIPEICJIECHHOM MECTE, 10 OTHOLIEHHIO K OIPE/IeICHHBIM JINLAM, SIBJICHUSIM
00BEKTUBHOHN JIeMCTBUTENLHOCTH, BBITEKAIOIIYI0 M3 HOPM I'pa)kIaHCKOTO MpaBa, yCIOBUHN J10TO-
BOpa, pCAIU3YIOUIUXCA B paMKaX TOT'O IMMPABOOTHOIICHHA, 3JIEMCHTOM KOTOPOI'O ABJISACTCA JaHHAA
00513aHHOCTb.

Conepkanrie 00sS3aHHOCTEM aKTUBHOTO THIIA MOXET OBITh CJIOKHBIM — B paMKax OOIIero
TpeOOBaHUS BKJIIOYATh B ceOsl «roATpedoBanus». Tak, B 0043aHHOCTH 10 Nepeiade UMYIIECTBa
B paMKax o0Iero TpeOOBaHUS COBEPIINUThH NEHCTBUSA MO Mepeaaye UMyIIiecTBa 000COOIAIOTCS
noaTpeOOBaHM K KaueCTBY M KOMIUIEKTHOCTH I€pe1aBaeMOro MMYILECTBa.

CrpykTypa copepikaHusi TPa)kI1aHCKOT0 MPaBOOTHOILIEHHUSI MOXKET OBbITh IMPOCTOM M CIOXK-
HOW. DJIEMEHTapHO MPOCTOM BBIMVIAUT CTPYKTYpa COJAEP’KaHMs MPABOOTHOLIEHHS, BO3HUKAIO-
IIET0 MEXTY 3aeMIIMKOM M 3aUMOJIaBIeM, Oe3 MpaBa 3auMoJaBIla Ha IMOJyYEHHE MPOIIEHTOB.
EnvHCTBEHHOMY TpaBy 3amMojaBlia TpeOOBAaTh BO3BpaTa JOJITa MO HMCTEYEHUH CpOKa 3aiiMa
KOPPECTIOHINPYET €ANHCTBEHHAST 0053aHHOCTh 3aEMIIIKA BEPHYTH JIOJIT.

BobIIMHCTBY Tpa)kAaHCKUX MPABOOTHOUIEHW MPUCYIA CIOXKHas CTPYKTypa cojlepKa-
Hus. [IpuMepoM MOXKET CIy>KUTh CTPYKTYpa COZEp KaHUs MPaBOOTHOILEHHS], BO3HUKAIOIIETO Ha
OCHOBAHMHU JIOTOBOPA MOCTaBKH. [IoMMMO IJIaBHOro mMpaBa MOKyHaTens TpeOoBaTh INepesadu
KYIUICHHBIX TOBapOB M €ro IJIaBHOM OOS3aHHOCTH YIUIATHThH 32 TOBAp U KOPPECTIOHAUPYIOIIMX
UM TJIaBHBIX MpaB M 00A3aHHOCTEN MpOJIaBla, y CTOPOH BO3SHMKAIOT MHOTOYHMCIICHHbIE MIpaBa U
00513aHHOCTH, CBSI3aHHBIE C UCIIOJTHEHUEM U OCYILECTBICHUEM IJIaBHBIX MpaB U o0s3aHHOCTEH. K
YUCITy TAaKOBBIX MOKHO OTHECTH IpaBa U 00SI3aHHOCTH CTOPOH MO criocobam u popmam pacue-



TOB 3a IIOCTAaBJICHHBIN TOBap; CI0cO0aM BBIOOPKH M IOCTaBKH TOBapa; NOPSAKY U METOAAM IpU-
€MKH TOBapa I10 KOJIMYECTBY U KaYECTBY; OTBETCTBEHHOMY XPaHEHUIO TOBApa U T. II.

PasrpannueHne CTpyKTyp COACpKaHUsA TPakJaHCKUX IPABOOTHOIICHWM HA IMPOCTBHIE U
CJIOKHBIE UMEET BAKHOE IIPAKTUYECKOE 3HAYCHHUE, COCTOSIIEE B CIEYIOLIEM.

Bo-niepBbIX, B pa3siM4YHbIX IIPAaBOOTHOLIEHUSAX CO CIIOKHOW CTPYKTYPOM COACPIKAHUS MBI
HEpeAKO BCTpeyaeM OAHOPOJHBbIE 31eMeHThl. Hampumep, 00sS3aHHOCTh XpaHEHUS UMYIIECTBA
MMEET MECTO B IIPABOOTHOIICHHUAX I10 IEPEBO3KE TPY30B, 3AJI0Ty BEILEH B BUJE UX 3aKJIaja 3aJ10-
roJIep KaTelio, XpaHEHUI0 Belleld y Mpo(ecCUOHAIBHOIO XpaHuTessd. Mexy TeM JiBa MepBbIX
IIPaBOOTHOLIEHUS — CAMOCTOSITEJIbHBIE 1I€JIbHBIE [IPABOBBIE 00pa30BaHMs, K KOTOPbIM HElpUMe-
HUMBI HaIlpsIMyI0 HOPMBI, PEryJUPYIOLIME OTHOLIEHUs, BO3SHUKAIOLIUE U3 JIOrOBOpPA XPaHECHUS.
IIpsiMoe mpUMEHEHUE HOPM O JOTOBOPE XPAHEHUS IPUMEHUMO TOJIBKO K TPETbEMY IIPaBOOTHO-
meHuro. Kak BUIHO, TOJIBKO ONPENENNB, IEMEHTOM COJEPKAHUs, KAKOI'0 IIPABOOTHOIICHUS SIB-
JSI0TCS OJHOPOJHBIE MpaBa U 00A3aHHOCTH, MOKHO YCTaHOBUTBH, Ha OCHOBE KAKHX MPaBOBBIX
HOPM OHH BO3HHUKIIU.

Bo-BTOpBIX, CTpyKTypa colepKaHHs I'pa)kJIaHCKUX HMPAaBOOTHOUIEHUH MOXKET ObITh KOM-
IUIEKCHOM, BKIIIOYAaTh CTPYKTYpHbIe 00pa30BaHUs, KOTOPbIE MOI'YT CYIIECTBOBATh U B KAaueCTBE
CaMOCTOSITEJIHBIX IIPAaBOOTHOLIEHUH. Takyro CTpyKTypy, HallpUMEp, UMEET NPaBOOTHOIIEHUE,
BO3HHKIIIEE HA OCHOBE J0r0BOpa Ha IIPOBEJECHUE ONBITHO-KOHCTPYKTOPCKUX PadOT MO CO3AAHUI0
000py0BaHus, €ro MOCTABKE, OCYIIECTBICHUIO €0 MOHTaXa U IIPOBEICHUIO ITyCKOHAIAI0YHBIX
pabotr. B 3TOM cilyyae B KOMIUIEKCHYIO CTPYKTYPY BO3HMKIIETO IPaBOOTHOILLIEHUS OKa3alHCh
BKJTIOYECHHBIE CTPYKTYpHBIE 00pa30BaHuUs, MPUCYIIUE TPABOOTHOMICHUSIM Ha TPOBEIECHUE OIBIT-
HO-KOHCTPYKTOPCKUX PabOT, MOCTaBKY 00OpYyIOBaHUsA, MOAPSAHBIX paboT. Ho maHHBIE CTpyK-
TypHbIE 00pa30BaHMs SBJSIOTCS COCTAaBHBIMU YacTsIMM 0ojiee CIIOKHOM, IIeTbHON CTPYKTYpBHI,
npecTaBistomei co60i equHOe MPaBOOTHOIIEHHE.

2.4. IlonsiTHE U COEPAKAHNE IPAKIAHCKOI NPABOCYObEeKTHOCTH

Cybvexmamu eparicoancKux npagoomHoOuleHUuti MOTyT OBITh:

— ¢usnueckue nuna (rpaxaaHe Poccuu, MHOCTpaHHBIE TpaxknaHe, numa | rpaxman-
CTBa);

— IOpHAWYECKHE NuIa (POCCUCKHUE, MHOCTPAHHBIE, MEXIYHAPOIHBIE), TOCYIapCTBEH-
HbIE U aJIMUHUCTPATUBHO-TEPPUTOPHANBHBIE (MYOIWYHO-TIPABOBBIE) 0Opa30OBaHUSA,
o0yaaronue rpaxkJaHCKO MPaBOCYObEKTHOCTHIO.

JericTByrolee rpaxxganckoe 3akoHoaarenbeTBo PO otHOCUT K unciy nocienHux Poccnii-
ckyto @enepanuio, cyobekToB PO 1 MyHUIIMnaibHble 00pa3oBaHusl.

IIpasocybvekmnocmes — CONUATBHO-TIPABOBAsT BO3MOXKHOCTh CYOBEKTa OBITh YUaCTHHUKOM
rpakAaHCcKuX npaBooTHomeHui. [1o cytu, oHa mpencrasiser co0oil mpaBo ob1iero Tuma, odec-
MEYEHHOE TOCY/IAPCTBOM MaTepHAIbHBIMU U IOPUANYECKUMU rapanTusiMu. Hanenenue cyobexTa
MPaBOCYOBEKTHOCTHIO €CTh CIIEACTBHE CYIIECTBOBAHUS JUISIICHCS CBSI3U CYOBEKTa U rocyaap-
cTBa. IMEHHO B CWJIy HalW4Msl TaKOM CBSI3M HA BCSAKOE MPABOCYOBEKTHOE JIMIIO BO3JIATAOTCS
00513aHHOCTH MPUHIIMITHAIBHOTO XapakTepa — coOmoaaTh TpeOOBaHUS 3aKOHOAATENHCTBA, 100-
POCOBECTHO OCYIIECTBISATH CYyOBEKTUBHBIE IPAXKTAHCKHE MPaBa.

[IpeamocbuikaMu M COCTAaBHBIMH YAaCTAMH TPaXKIaHCKOW MPaBOCYOBEKTHOCTH SIBIISIOTCS
MPaBOCIIOCOOHOCTH M JIEECTIOCOOHOCTh CYOBEKTOB.

IIpasocnocobrnocms — cIOCOOHOCTH CyOBEKTa UMETh IPAKJAaHCKUE MpaBa U 00S3aHHOCTH.



Jleecnocobnocms — CIOCOOHOCTh CYOBEKTa CBOMMHU ACHCTBUSAMU MPHOOpETaTh IJIsi ceOst
npaBa U co3/1aBaTh s ceds 06s3aHHOCTH. K TOMY ke 1eecrioCOOHOCTh OXBAThIBACT U JCITUKTO-
CHOCOOHOCTh CYOBEKTa — CIIOCOOHOCTh CaMOCTOSTEIIEHO HECTH OTBETCTBEHHOCTD 33 COBEpIICH-
HbI€ TPAKIAHCKHE TIPABOHAPYIICHUSI.

IOpunuyeckne nuua M COBEPIICHHOJETHHE TpakJaHe o00JaJaloT BCEMH JIIEMEHTaMHU
IpaXXAaHCKOW MPaBOCYOBEKTHOCTH. MasojieTHHE JIeTH U COBEpIICHHOJIETHUE TpaxaaHe, Mpu-
3HAHHbIE HEJIEECIIOCOOHBIMHU, SIBIISIFOTCS CYObEKTaMH TPaKJAHCKUX MpaB, Oyay4dd TOJIBKO IIPaBo-
crnocobubiMu. Tak, MasioneTHUE JETH MOTYT HaclenoBaTh UMyliecTBo. Ho mpakTuueckoe ocy-
HIECTBJICHUE UMYIIECTBEHHBIX MPAaB MAJIOJIETHErO MJIM HEAEEeCIOCOOHOro rpakJaHruHa TpedyeT
y4acTHs JI€ECIOCOOHBIX JIUI[ — POAMTENEH, YCHIHOBUTENEH, ONMEKyHOB. AKTHBHAs, CaMOCTOS-
TEJIbHAS JIEATEILHOCTh CyOBEKTOB B COIMAIbHO-PKOHOMHUYECKON JKU3HU BO3MOJKHA JIMIIb IPH
HAJIMYUU y HUX BCEX AJIEMEHTOB IPaXKAAHCKOM MPaBOCYOBEKTHOCTH.

[TocTpoeHue B HaIIe cTpaHe 00IecTBa, OA3UPYIOMIETOCS Ha PHIHOYHONW SKOHOMUKE, 00b-
€KTHUBHO IMPHUBEJIO K PaCHIMPEHHI0 00beMa IpaKIaHCKOW MPaBOCYOBEKTHOCTHU JIUII, Y4aCTBYIO-
X B SKOHOMHYECKOM 000pOTEe. DTO 03HAYAET YBEIUYEHHE Kpyra IOPHUAMYECKUX BO3MOXKHO-
CTeH yKa3aHHBIX JIUI] 10 CO3/IaHUI0, TPUOOPETEHUIO, BIAICHUIO, MOJIH30BAHUIO H PACTIOPSKEHHUIO
MaTepuaIbHBIMU U JYXOBHBIMH OJlaraMu B IIEJIIX OPTaHU3AlMU U OCYIIECTBICHUS MPEANPUHH-
MaTeIbCKOW ACATEIbHOCTH U YIIYUIICHHUS JINYHOTO TTOTPEOICHHS.

2.5. CocTaB YYACTHHKOB I'PAKIAHCKOr0 MPABOOTHOLIEHHUS.

B xak1oM rpakaHCKOM MPaBOOTHOIIECHUH PA3IMYAIOT BE CTOPOHBI — YIIPABOMOYCHHYIO
U o0s3aHHyr0. Kak Ha ynmpaBOMOUYCHHOM, Tak ¥ Ha 00S3aHHOI CTOPOHE MOTYT BBICTYIIATh OJIHO
WJIM HECKOJIBKO JHI (CyOBeKTOB). Hampumep, HECKOJIBKO TpaskAaH PELIMIIN KYIUTh JKHIOH JJOM
C OIpeAeTIeHUEM JOIH Kaxaoro. JloroBop KyIIu-poAaxu JoMa B TAKUX CIYYasX 3aKII0YaeTCs
OJIVH, ¥ B BO3HUKIIEM Ha €r0 OCHOBE ITPABOOTHOIICHHUH MO KYIUIE-TIPOAaXe OyIAyT IBE CTOPOHBI
— TOKyNarenb U MPOJAABEL; TOJIbKO OJHA CTOpPOHA — MOKyHaTeiab — OyIeT MpeacTaBlieHa He-
CKOJIBKUMHU CyObekTamMu. CocTaB yYaCTHHKOB TPa)KIAHCKOTO INPABOOTHOIIEHHUS MOXET H3Me-
HSTHCS B MIOPSIKE IPABOTPEEMCTBA, 0] KOTOPHIM MMOHUMAIOT TIEpEX0/1 IPaB U 00s3aHHOCTEH OT
OJTHOTO JIMIAa — TPABOINPENIIECTBEHHUKA K JPYroMy JIUIy — MPaBOIPEEMHUKY, 3aMEHSIOMIEMY
€r0 B ITPaBOOTHOIICHHH.

[TpaBonpeemMcTBO OBIBAET ABYX BUJOB: YHHBEpCalbHOE (00IIee) U CUHTYJISIpHOE (YAaCTHOE).
[Tpu ob61iem mpaBonpeeMCcTBE MPABONPEEMHUK B pe3yJbTaTe OJHOI0 IOPUANYECKOrO aKTa 3aHU-
MaeT MECTO IPaBOMNPEAIIECTBEHHUKA BO BCEX MPABOOTHOIICHUX (32 UCKIIOUEHHEM TeX, B KOTO-
PBIX MTPABONPEEMCTBO HeJIOMycTUMO). Hanpumep, npu caustHAN I0pUIMYECKUX JIUIL ITpaBa U 00s-
3aHHOCTHU B TOJIHOM 00BEMe TepeXoAsT K BHOBb BO3HUKIIEMY OPHUANYECKOMY JIMILY; MIPH MPH-
HSTHH HACJIEJCTBA HACICIHHUKH CTAHOBSTCS YYaCTHHKAMH TEX NPABOOTHOIIECHUH, B KOTOPBIX
y4JacTBOBAJ HACJIENO/aTelNb; aKIIMOHEPHOE OOIIECTBO, CO34aBa€MOE B COOTBETCTBUH C 3aKOHO-
JaTeIhCTBOM O TPUBATH3AINU, TIPHOOPETACT BCE MMYIIECTBEHHBIE MpaBa W 00sS3aHHOCTH TOCY-
JAPCTBEHHOTO MM MYHUIIUNAIBHOTO MPEANPHATHS, Ha 6a3e KOTOPOrO OHO CO3/aHO.

Yacmnoe npagonpeemcmseo — NPaBOIPEEMCTBO B OJHOM HJIM HECKOJBKHMX IPABOOTHOIIIE-
HusAX. Hanmpumep, HaHMMaTenb MMYIIECTBA C COTJIacHsl HaliMoJaTelNsl ImepeaaeT CBOM IpaBa I1o
€ro UCIOJIb30BaHMIO JPYTOMY CYOBEKTY, KPEIUTOP YCTYMAET MPaBo TPEOOBAHUS TPETHEMY JIHILY.



[IpaBormpeeMCcTBO HE JOMYCKAETCs B TEX CiIydasiX, KOrja MpaBa U 00s13aHHOCTU HOCST JIMY-
HBIA XapakTep (IpaBa Ha UM, aBTOPCTBO, OOSA3aHHOCTH 110 BO3MELICHHUIO BpeAa U T. II.) JTUOO
UMeEETCsl IPSAMOE 3alpeliarollee IpelucaHue 3aKoHa.

2.6. Buabl 00beKTOB rpa:kIaHCKUX MPaB

OOBEeKTOM TpakJIAaHCKUX IpaB SIBISIETCS MaTepUajbHOE WM HeMaTepuaibHoe OJaro, 1o
MOBOJIy KOTOPOI'O JIMIA BCTYMAIOT B MPaBOBbIE OTHOLIEHUS Mexay co0oil. [lockonbky rpaxnan-
CKH€ OTHOIICHUS MOTYT OBbITh KaK UMYIIECTBEHHBIMHU, TAK M1 HEUMYIIIECTBEHHBIMH, TO U OObEKThI
9TUX OTHOILIEHHUH aOCONIOTHO Pa3IMYHBI — 3TO HE TOJILKO pEalIbHBIE U Ocs3aeMble MTPeIMEeThl Ma-
TEPUAJILHOTO MHUPA, HO U TaKME HEMaTepHUaJIbHble 0OBEKTHI, KAK UMsI UEIOBEKa, OKa3aHHasl yCiy-
ra, uHpopmanus. [lepeueHb 0O0BbEKTOB rpaXkKIaHCKUX MPABOOTHOILICHUN yCTaHABIUBaeTcs cT. 128
'K PD, B cOOTBETCTBUU C KOTOPOW OOBEKTHI TPAXKIAHCKUX IPaB pa3/ICICHBl HA CICTYIOIINE
TPYIIIBL:

1) umytiecTBo (Bely, BKIOYas ACHbIU U IIEHHbIE OyMaru, UMYyIIECTBEHHBIE PaBa U HHOE
UMYIIECTBO);

2) paboTHI U YCIIYTH;

3) undopmarnus;

4) pe3yabTaTbhl UHTEUIEKTYAJIbHON JEATEIbHOCTH, B TOM YHCIIE MCKIIIOUUTENbHbIE MTpaBa
Ha HUX (MHTEJUIEKTYyaJlbHasi COOCTBEHHOCTD );

5) HemarepuanbHble Oara.

HaunbGonee cinoxHbIM OOBEKTOM Tpa’kJaHCKOTO IpaBa SBJIAETCS MOHSITHE «HUMYILECTBO.
Buumarensnsiii ananus cr. 128 I'K PO no3Bonsier caenarb BbIBOJ, YTO TEPMUH «UMYIIECTBO
UCIIONB3YETCsl st 0003HAYeHHsI BEIEi, B TOM YMCie JeHer M LIEHHBIX OyMmar, a TakKe UMYyIIle-
CTBEHHBIX TpaB.

TakuM 00pa3oMm, MOHATUE «HMMYIIECTBO» KaK OOBEKT rpa’kJaHCKUX MpaB 0003HAYAET CO-
BOKYITHOCTh Bellel, MmpaB TpeOoBaHUs U 00s3aHHOCTEH (107r0oB). MIMyIIeCTBEHHBIM IPaBOM B
IpaXKAaHCKOM IIpaBe Ha3bIBAE€TCs MPaBO JIMIIA TPeOOBaTh NMepeaud UMYIIECTBA WM UHBIX UMY-
niecTBeHHbIX Onar. Hambosnee M3BECTHBIMM MMYIIECTBEHHBIMHU IIpaBaMH SIBJISIOTCS BKIJIAJbl B
0aHKaxX M JI0JIM YYaCTHUKOB TOBApUIIECTB U OOIIECTB C OTPaHUUYEHHON OTBETCTBEHHOCTHIO. [le-
penaHHble 0aHKY JEHEKHbIE CPEICTBA JJIsl OTKPBITUS BKJIaJa (AETOo3UTa) MepecTaoT MpuHaaie-
JKaTh BIAJIETIbIly cueTa U MEPexXoaT B COOCTBEHHOCTh OaHKa. Bragener Bkiiaga moaydaeT JIHIIb
paBo TpeOOBaTh ONpeCTICHHbIE IEHEKHbIE CPECTBA B YCTAaHOBJIEHHbIE TOTOBOPOM OaHKOBCKO-
r'o BKJIaJla CPOKH, MPHUYEM yKa3aHHOE TpPeOOBaHHE MOXKET OBbITh U HEOCYLIECTBUMO B pe3ysbTaTe
OaHKpOTCTBA OaHKA WU 110 UHBIM MTPUYHUHAM.

HmytiecTBEHHBIE MTpaBa MOTYT OBbITh NMPEAMETOM T'PakJaHCKO-TPABOBBIX CHENIOK, B TOM
yucie Kym-mponaxu. Cornacuo ct. 454 'K P® nonoxxenus, mpeaycMOTpEHHBIE JJIST JOTOBO-
POB KYIUIU-TIPOAAXKU, IPUMEHSIOTCS K MPOAa’Ke UMYILIECTBEHHBIX MPaB, €CIM NHOE HE BHITEKAET
U3 COZIEP KaHUS WJIM XapaKTepa 3TUX TPaB.

OO0BeKTOM TpaKIaHCKUX IPaB SABJSETCSA HE TOJBKO UMYILECTBO, HO TakXke paboThl (yciy-
TH), KOTOpble MOTYT HOCUTh KaK MMYIIIECTBEHHBIH, TaK U HEMMYIIECTBEHHbIN XxapakTep. [Ipen-
METOM HEKOTOPBIX IPAXKIaHCKUX JOTOBOPOB SIBJISETCS BHIMOJIHEHUE ONpPEICNIEHHBIX padoT Jaxe
B TOM CIJIydae, €ClId pe3yJIbTaTOM 3Toi paboThl OyAeT sABIAThCsA uMyiiecTBo. Ho B 3ToM cityuae
CTOPOHBI 3aMHTEPECOBAHBI B PETYJIMPOBAHUU CaMOro Mpoliecca paboT, a He B MOPSAIKE Mepeaadn
MOJIyUEHHOTO B pe3ysbTare paboThl UMYyLIecTBa. BrinonHeHne paboT sABIsSETCS MPEIMETOM J0-



TOBOpa MOAPsI/Ia, KOTOPBIA MOAPOOHO PETYIUPYET MPOLECC BBHIMOTHEHUSI caMOil paboThl. DTUM
JIOTOBOP MOJPSAJa OTIIMYAETCS OT JI0rOBOpa KYIUIU-TIPOJIaXKH, MOCKOIBKY MOKYIATENI0 B JOTOBO-
pe KyIUTU-TIPOIaXKH O€3pa3IMyHO, KaK U K€M BBITIOIHSUIHCH paOOTHI 10 €ro co3/ianuto. Pe3ynbra-
TOM PabOT SBISAETCS, KaK MPABUIIO, OBEUICCTBICHHBIH O0OBEKT, PAJIU MOJYICHUS KOTOPOTO U BHI-
MOJIHSTHCH pa0doThl. Ho oueHb 9acTo coBepIiiacMble JIMIIOM JACHCTBHS HE MMEIOT HHKAKOTO Be-
IIECTBEHHOT'O pe3yJbTara, T.e. 00bEKTOM OTHOIICHHUS SBIISETCS OKas3biBaeMas yciayra. B HoBoMm
(1994 r.) 'K P® BrniepBbic mosIBUJIACH CIICIIMAIbHAS TJIaBa, PETYJIUPYIONIas OKa3aHUE YCIYT, —
1. 39 «Bo3me3gHoe okazanue ycayr». CormacHo cr. 779 'K P® no moroBopy BO3ME3IHOTO
OKa3aHHUs YCIYT UCHOJHUTENb 00S3yeTcsl MO 3aJaHHI0 3aKa3uyuKa OKa3aTh YCIYTH (COBEPIIUTH
ONpeJIeJICHHbIE JICUCTBUS MM OCYIIECTBUTH OMPEAEICHHYIO JEATEIbHOCTh), a 3aKa3uyuK 00s3y-
€TCsl OIUIaTUTh 3TH yciyrd. ['maBa 39 perynupyer okazaHue pa3jaIndyHOro pojaa yCiIyr: YCIyT CBS-
3M, MEIUIMHCKHUX, BETEPUHAPHBIX, AyIAUTOPCKUX, KOHCYJIHTAIMOHHBIX, WH(OPMAIMOHHBIX,
IOPUIMYECKUX, YCIYT TI0 OOYYCHUIO, TYPUCTHIECKOMY OOCITYKMBAaHUIO U UHBIX. HO HEKOTOpbIe
YCIIYTH PETYJIUPYIOTCS CIEHHUATBHO U SBJSIOTCS MPEAMETOM OTIAEIbHBIX BUJOB AOTOBOPOB: J10-
roBOpa MepPeBO3KHU, JOTOBOPA KOMUCCUU (TIOPYUEHHSI ), JOTOBOPA XpPaHEHUS U JIp.

OcoObIM 00BEKTOM TPaXKAAHCKOTO IpaBa SBJSIOTCS HeMaTepualbHble Ojara — HEOTIENU-
MBbI€ OT JIMYHOCTHU M HOCSIIIME HEMMYIIECTBEHHBIN XapakTep Omara u ceo6oabl. Cormnacho ct. 150
'K PO k HemarepuanabHBIM OjlaraM OTHOCATCA U3Hb W 3J0POBbE, JTOCTOMHCTBO JUYHOCTH,
JUYHas HEMPUKOCHOBEHHOCTh, YECTh U J00pOe WMs, JENIOBas peryTalus, UHbIC JUYHbIC He-
MMYIIIECTBEHHBIC TIpaBa U Apyrue HemaTepuaibHbie Onara. HemarepuansHbie 6j1ara UMEIOT CBOU
OTJIMYUTEILHBIC TIPU3HAKH, COBOKYITHOCTh KOTOPBIX M TIO3BOJISICT BBIACIATH UX B OCOOYIO TpyII-
1y 00BEKTOB I'Pa)JIaHCKHUX IPaB.

Hematepuanbhble 6mara:

- MOT'YT [IPUHAJIEKATh, KAK IPaBUIIO, TOJIKO IPaKk/1aHaM;

- IPUHAJJIEKAT TPAXKIAHUHY OT POKJICHUS UM B CUITY 3aKOHA;

- HEOTUY>KJJaeMbl U HeTlepeaBaeMbl HHBIM CIIOCOOOM;

- HapylIeHUE MPUHAICKAIUX JHUILy HEMATepUAbHBIX OJiar 3alllUIaeTCsl MyTeM JEeHEeX-
HOM KOMIIEHCAIIUU MPUIMHEHHOTO €My MOPaJIbHOTO BpeIa.

2.7. Bemu Kak 00beKT IpakIaHCKUX MPaB

Bemu — camas Oonplias rpynmna U3 oObEKTOB IPa)JIaHCKUX MpPaB, YTO OOBACHSAETCS UX
HIMPOKUM paclpOCTPaHEHHEM U MOTPEOHOCTBIO JIIOJe B oOnagaHuM BewlaMu. Bewamu Hazbl-
BAIOTCSl OOBEKTHI OKPYXKAIOIIET0 MaTepUaIbHOIO MUPA, CO3JaHHbIE KaK MPUPOJON, TaK U Yelo-
BEKOM, KOTOpbIE MOT'YT OBbITb OOBEKTOM IpaXJaHCKHX MpaB. I'pa’kaaHCKO-NPaBOBOE MOHSITHE
BEIIM HAMHOI'O HIMpe OBITOBOTO MOHSATHS «BELIb». B mpaBe BemiaMu Ha3bIBAIOT IIUPOKUNA KpPYyT
00BEKTOB, IPABOBOIM PEKMUM KOTOPBIX aHAJOTMYEH OOBIYHBIM BellaM. Beliamu B rpaaaHCKo-
IIPAaBOBOM CMBICIIE SIBJISIFOTCS 3/1aHUSL U COOPY>KEHHMs, 3eMJIsl, BOJIA, a3, HE(PTh, SIIEKTPOIHEPTHS,
’KUBOTHBIE.

Ilpumep. Cornacuo ct. 137 'K P® K »UBOTHBIM NPUMEHSAIOTCS 00IIME IpaBuUiIa 00 UMY-
IECTBE, IOCKOJIbKY 3aKOHOM MJIM UHBIMH NIPAaBOBBIMH aKTaMU HE YCTAHOBJIEHO MHOE.

[TockonbKy Kpyr 0ObEKTOB, OTHOCUMBIX 3aKOHOM K Bell[aM, JJOCTaTOYHO IIUPOK, TO BO3HU-
KaeT HeoOXOAMMOCTh B CHUCTEMaTH3alluM Belleil. B rpaxmaanckoM mpaBe CyIIECTBYET ONpejie-
JeHHas Kiaccudukaiuys Belel, Ha OCHOBE KOTOPOM pas3MyHbIe BBl BEIICH MOJMydYarOT pas-
JUYHBIN mpaBoBoiM pexxuM. Knaccuduxanusi Bemeil HOCUT HE TOJBKO TEOPETHUECKYHO, HO U



MPAKTUYECKYIO HAMPaBICHHOCTh, TOCKOJIbKY OT OTHECEHUS BEIlU K TOW WM WHOM TpyIie 3aBU-
CUT BO3MOXKHOCTH COBEPIIICHUS T€X WJIM UHBIX CIIEIOK, 3aKIFOUYEHHUS JOTOBOPOB U T.JI.

Bemu B rpak1aHckOM 000pOTE MPUHSATO ACIUThH HA CIACAYIONINE TPYIIIBL:

1) pa3spemeHHble K 000pOTY, OIrpaHMYEHHO OOOPOTOCIIOCOOHBIE M M3BATHIE U3 000pOTa
(ct. 129 'K POD);

2) HenBmwxuMble U ABmxkuUMBIE (cT. 130 'K PD);

3) nenmumbie 1 Heaenumbie (cT. 133 T'K PD);

4) cnoxknsie U mipocthie (cT. 134 'K PD);

5) riiaBHBIC Bely W puHaAIe)KHOCTH (cT. 135 'K PD);

6) MHAUBHUIYAIbLHO-OIIPEICTICHHBIE W ONPE/IEIsIeMbIe POJIOBBIMY IMPU3HAKAMH,

7) notpebnsieMble U HEMOTPeOIIIeMbIE.

OTHeceHue BEIIM K TOW WM UHOM T'PYIIIE BJIEUET PaCIPOCTPAaHEHUE HA HEE ONPECICHHO-
r'0 MOPSAIKA UCIIOJIL30BAHUS U TIPABOBOTO O(hopmIleHUs, crioco0a U mpezesia pacopsHKEHUs €io.

JlenvMble U HeJeNMMBbIE BEIIM Pa3InyaroTcss Mexay coboit cornacHo ct. 133 'K PO B 3a-
BHCHUMOCTH OT TOTO, BO3MOKEH JIM pa3Jiel Belllu B HaType. Berib, pa3ien KOTopoil B HaType He-
BO3MOXKEH 0€3 U3MEHEHUs ee Ha3HAueHUsl, MPU3HAETCS HeleIuMOn. J[eTuMbIMU CUMTAIOTCS Be-
II1, KOTOpbIE HE TEPSAIOT CBOEr0 HAa3HAYEHHUs B pe3ylbTaTe pasnena. JlaHHoe aelneHue HOCUT
TOJIBKO MPABOBOU XapaKTep, MOCKOIbKY (aKTUUYECKU pa3iesiuTh (pa3ouTh, CIIOMaTh) MOXKHO JTFO-
Oy10 Bellb.

AHAJOTUYHBIM SIBJIICTCS JCIICHUE BEIeH Ha CIOXHBIC U mpocThie. ClIoKHAS BElb HE SB-
JISICTCS BEIIBI0 B OOBIYHOM IMOHUMAaHHH, TTOCKOJIBKY B JEHCTBUTEILHOCTH SBIISICTCS COBOKYITHO-
cthio Bemeil. CornacHo ct. 134 'K P®, B ToM citydae, eciu pasHOPOJHBIE BELU 00pa3yioT eau-
HOE IIeJI0e, MPEArNoaraioiee UCIoIb30BaHUE UX M0 00ILIeMy Ha3HAYEHUIO, OHH paccMaTpuBa-
I0TCS KaK OlHa Belllb — cliokHas. OrpeneseHre B 3aKOHE MOHATHUS CIOXKHOW BeIly oOlierdaer
3aKIJIIOUEHUE CAETOK (JIOTOBOPOB) C HUMH, ITOCKOJIbKY JCHCTBHUE CIIEIKH, 3aKIFOUYEHHON MO TTOBO-
Iy CJIOKHOM BEIIH, paCIPOCTPaHSAETCS Ha BCE €€ COCTaBHBIE YACTH, €CJIU JIOTOBOPOM HE Mpe.y-
CMOTPEHO WHOE.

[TorpebnsseMbie U HEOTPEOISIEMBIE BEIIN PA3JIMYAIOTCS B 3aBUCUMOCTH OT TOTO, YHUYTO-
JKAIOTCSl JTU OHU B TPOIECCE MCIOJB30BaHUA. [IpOYKTHI MUTAHHS, TOIIMBO, CBHIPHE SBISIOTCS
MOTPEOJIIEMBIME BEIIAMH, ITOCKOJIBKY B PE3yJIbTaTe XO3SMCTBEHHOH ICSITEILHOCTH OHU YHU-
YTOXKAOTCS WM TPEBpAIIAlOTCs B IPYTyro Bells. HemoTpeOisembie BEN UCIONb3YIOTCS B Te-
YeHHE TUTENILHOTO BPEMEHH U JIMIIb YXYALIAIOTCS (AMOPTU3UPYIOTCS) MIPH UCTIOIB30BaHUU, HE
Tepsisi CBOeH BemecTBeHHOU ¢GopMebl. [logo0HOE paznuyrie HEOOXOAUMO MPHU 3aKIIOUEHUU Ce-
JIOK, TIOCKOJIBKY TPEIMETOM JIOTOBOpa HaiiMa (apeHbl), CCyIbl MOTYT OBITH TOJIBKO HEMOTPeO-
JIsieMbIE BEIIH, a MPEMETOM JIOTOBOpa 3aiiMa - TOJIBKO MOTpeOIIieMbIe.

Jlenenue Bemiel Ha WHIAMBUIYAIBHO-ONPEICIICHHBIC BEIIH W BEIH, ONPeIeIsieMbIe POJIO-
BBIMH NPU3HAKAMH, OYCHb YCJIOBHO W 3aBHCHUT OT UX WHIAWBUIyAIN3AIMH YYaCTHUKAMHU MPABO-
OTHONICHHS. Bemny, JIsl KOTOPBIX YKa3bIBAIOTCS 0OmIHe (POIOBBIC) MPU3HAKK M KOTOPBIC OMpe-
JENSIOTCSI BECOM, MEPOM, YHCIIOM, SIBIISIIOTCS POJIOBBIMH BemlaMu. HAMBUAYaIbHYIO BEllh OT-
JUYAI0T TOJMBKO €M MpHCyIIrue MPU3HAKU: HOMEp, Ha3BaHHE, pa3Mep. B pesynbraTte MHIUBHTya-
JU3allUU BEIlM, ONPEIeIIeMON POIOBBIMU MIpU3HAKaMU (YKa3aHUs Ha MPHUCYIIHE TOJIBKO i OT-
JTUYUTETbHBIC TIPU3HAKH ), OHA CTAHOBUTCS WHIUBUAYAIBHO-OMPEACICHHOMN.



Ilpumep. [lenbru SBISIOTCS POJOBBIMU BEIlaMH, MOCKOJIBKY XapaKTepU3YyIOTCS OOIINM
KOJIMYECTBOM (CYMMOI), HO B TO K€ BpPeMsI OJMH HIJIM HECKOJBKO JIEHE)KHBIX 3HAKOB MOTYT OBIThH
VHAMBUAYaJIN3UPOBaHbl YKa3aHUEM Ha JOCTOMHCTBO, HOMEP U CEPUIO KYIIOPBI.

Jlenenue Bemiedl Ha MHIMBHUAYaJbHBIC U POJIOBBIE TAKXKE HEOOXOAMMO MPU 3AKIIOUCHUH
C/IEJIOK, MTOCKOJIBKY MPEIMETOM JOT0OBOpa HaiiMa (apeH[ibl), CCYAbl MOT'YT OBITh TOJIBKO MHUBU-
IyajgbHbIE BElIH, a MPEIMETOM JOTOBOpa 3aiiMa — TOJILKO POJIOBbIE.

Ilpumep. Cornacuo ct. 807 'K P® nmo moroopy 3aiiMa oHa CTOpOHA (3aMMOJIaBEIl) T1e-
penaer B COOCTBEHHOCTh IPYroi CTOpOHE (3aEMINMKY) JEHBI'M WIHM JPYrue BElIH, ONpeeicH-
HBIE POJIOBBIMU MPU3HAKAMH, a 3a€MIIUK O0S3YyEeTCsl BO3BPATUTH 3aMMOJIaBIly TAKYIO K€ CYMMY
JeHer (cymMMy 3aiiMa) WM paBHOE KOJIMYECTBO JAPYIUMX MOJYYEHHBIX UM BEIIEH TOro K€ poaa U
KauyecTBa.

K neosuoicumvim ewyam B coorBerctBuu co cr.ctT. 130, 132 I'K PD otHOCSTCS:

1) oOBEKTHI, TIEpeMEeIIEHUE KOTOPhIX 0€3 Hecopa3MepHOro yimiepba ux Ha3HAuYCHUIO He-
BO3MOXKHO: 3€MEIIbHbIE YYaCTKU, YYaCTKH Heap, 000cO00IeHHbIE BOAHBIE OOBEKTHI, Jeca, MHOTO-
JICTHHE HACAXJICHUS, 3[JaHHsI, COOPYKEHHS U UHBIE OOBEKTHI, IIPOYHO CBSI3aHHBIE C 3eMIICH;

2) Bely, He SBJISIONINECS «HEIBKUMBIMUY» B IIPSIMOM CMBICJIE 3TOTO CIIOBA, HO OTHECEH-
HBbIE K HEJBIKMMOCTH MO YKa3aHUIO 3aKOHA, MOCKOJIbKY HY)KIIAIOTCS B CIEIHMAIBLHOM rocyaap-
CTBEHHOW pEerucTpainyu: BO3AYIIHbIE U MOPCKHE CyZa, Cy/a BHYTPEHHEIO IJIaBaHUs; KOCMHUYe-
CKHE O0BEKTHI, MPEANPUATHS KAK UMYIIIECTBEHHBIE KOMILIEKCHI.

JIB>KMMBIM UMYIIIECTBOM IMPU3HAIOTCS BCE OCTAJbHBIC BEIIU, HE OTHOCSIIHMECS K HEIIBU-
JKUMOCTH, BKITIOYAs ICHBI'M U [IEHHBIC OyMarw.

[TpuHIMNIHATBFHOE OTINYHE JIBUKUMBIX M HEJIBUKUMBIX BEIlleH B TOM, UTO:

1) npaBa Ha HEABMKUMOE UMYIIIECTBO TOJJIEKAT PETUCTPALIUU;

2) TOJIKO C MOMEHTA PETUCTPALIMU JIUIIO0 CMOXKET MPUOOPECTH MpaBa Ha HEIBUKUMOCTh. B
cootBeTcTBUH cO cT. 131 'K PO npaBo coOCTBEHHOCTH U IpYyrve BEIHBIC MTpaBa Ha HEIBHKH-
MbI€ BEIllM, OTPAHUYEHMS 3TUX IPaB, UX BO3HUKHOBEHHUE, MEPEXOJl U MPEKpallCHHE MOAIeKAT
roCcy/1apCTBEHHOW PETUCTPALIUU B €AMHOM T'OCYJapCTBEHHOM PEECTpE.

[Topsimok perucTpanuu HEJIBUKUMOTO MMYIIecTBa onpenensercs denepaibHbIM 3aKOHOM
ot 21 urons 1997 r. Ne 122-®D3 «O rocyaapCTBEHHOW PEruCTpaldy MpaB Ha HEIBUKHUMOE UMY-
HIECTBO M cAeNIOK ¢ HUM». CornacHo 4. 2 ¢T. 8 'K P® mpaBa Ha umyIiecTBo, mojiexariee rocy-
JAPCTBEHHON pPETruCTpalvy, BO3HUKAIOT C MOMEHTA PErucTpaluy COOTBETCTBYIOUIMX MpaB. B
cT. 219 'K PO cnenuanbHo yka3bIBaeTcs, UTO MPaBO COOCTBEHHOCTH Ha 3[IaHUS, COOPYKESHHS U
JIpyro€ BHOBb CO3/1aBacMO€ HEIBHKHUMOE HMYILIECTBO, MOJUIEkKAIIEEe I'OCYIapCTBEHHON pEru-
CTpaliy, BO3HUKAET C MOMEHTA TAaKOW PErrCTpPaLIUH.

TakuMm o00pa3om, 3akoH TpedyeT 00s3aTeNbHON perucTpauu NpaB Ha HEJBUKUMOE UMY-
IIECTBO, B TO BpeMsI KaK IIpaBa Ha ABM)KMMOE UMYIIECTBO HE TPEOYIOT HUKAKOW PErUCTPALIUU.

IIpeonpuamue xax oovekm npasa. B Hacrosiiee Bpemsl IeHCTBYIOIIEE 3aKOHOAATEIbCTBO
MPU3HAET MPEANpUsITHE HE CyOBEKTOM, a 00bekToM mpaBa. B coorBerctBuu co cr. 132 'K PD
NPEANPUITHEM TMPU3HAECTCS UMYILECTBEHHBIM KOMILJIEKC, MCIOJIb3yEeMbIH NJisi OCYIIECTBICHHS
MpEeANPUHUMATENIbCKON NeATeIbHOCTH. B cocTaB mpeanpustus Kak UMYIIECTBEHHOIO KOMILJIEK-
ca BXOJAT BCE BUAbI UMYLIECTBA, MPEAHA3HAYEHHBIE JJIS €r0 JeATEIbHOCTH, BKIIIOYAs 3€Melb-
HBIE YYaCTKH, 31aHUS, COOPYXKEHHS, 000pyI0BaHIE, HHBEHTAPh, CHIPhE, MMPOIYKIIUIO, TIpaBa Tpe-
OOBaHHUs, JIOJITH, a TaK)Ke MpaBa Ha 0003HAUYECHMS, UHIAWBUIYaTU3UPYIOLIUE MPEATPUATHE, €TI0
MPOIYKIIUIO, padOTHl M YCIyrH (PUpPMEHHOE HAUMEHOBAHKE, TOBAPHBIC 3HAKU, 3HAKU OOCITYXH-



BaHUsl) U IpYTrue UCKIIOUUTENbHBIE [TPaBa, €ClIi UHOE HE MPETyCMOTPEHO 3aKOHOM WJIU JOTOBO-
pom.

[TpenmpusTiie B LEJIOM WIH €r0 9acThb MOTYT OBITh OOBEKTOM KYIUIM-TIPOJAXKH, 3aJI0Ta,
apeH/bl U IPYTUX CHEJNOK, CBA3AaHHBIX C YCTAHOBJIEHUEM, U3BMEHECHHEM U NPEKPAILCHUEM BEILl-
HbIX npaB. B cootBercTBHM co cT. 559 'K P® no goroBopy mpojaxu mpeanpusTis IpoaaBer
00s3yeTcs nepenarb B COOCTBEHHOCTh MOKYIATENs MPEANPUATHE B IIEJIOM KaK UMYILECTBEHHBIN
KOMIUIEKC, 32 UCKJIIOYEHHUEM MpaB M 00S3aHHOCTEW, KOTOpBIE MPOJIaBell HE BIIpaBe MepeaaBarh
JPYTUM JIULAM.

[IpeanpusiTe B 1EJIOM KaKk UMYIIECTBEHHBIM KOMIUJIEKC MPU3HAETCS HEIBHKMMOCTBIO, U
MIOATOMY 3aKJIFOYAaE€MbI€ B OTHOLLICHUU NMPEANPUATHS CACIKH UMEIOT TAKOM e MOPSI0K 3aKIIIO-
YEHUS U PETUCTPALINH, KaK U HEJIBUKUMBIC BEILIH.



Paznen 3. TPA’XKJIAHE KAK CYBBEKTbBI I'PAXKJIAHCKUX ITPABOOTHOLIE-
HUN

3.1. [IpaBocnOCOOHOCTD U 1€eCNIOCOOHOCTH (PU3UYECKHUX JIUIL

Jlyist ygacTrsi B MPaBOOTHOIICHUSX JTFOAM JOKHBI 00J1a/1aTh OMPEICICHHBIMU Ka4eCTBAMU
(MpaBOCTIOCOOHOCTBIO M JIEECTIOCOOHOCTHIO), MOJYYUBIIMMHU B TIpaBe 0000IIAroIIee MOHSATUE
«IpaBOCYOBEKTHOCTHY». B cooTBeTcTBUHU O cT. 17 'K P® npaBocrnocoOHOCTRIO TpaXkjaHUHA SIB-
JSIeTCsl CIOCOOHOCTh MMETh TpakJaHCKHE IpaBa W HECTH 00si3aHHOCTH. [IpaBocmocoOHOCTHIO
00JaaloT Bce rpakJjaHe He3aBUCUMO OT Bo3pacTta. [IpaBocnocoOHOCTh rpakAaHMHA BO3HUKAET
B MOMEHT €r0 POXKJICHHUS U MPEeKpaIaeTcs CMEPThIO.

B 3akone onpenensieTcs JIMilb TPUMEPHBINA TIEPEUEHDb MIPaB, KOTOPHIE SBIISIIOTCSA COAEPHKa-
HUEeM TpaBocrocoOHocTu rpaxaan. CornacHo cr. 18 'K P® rpaxkgane Moryr: UuMeTh UMYyIIe-
CTBO Ha TpaBe COOCTBEHHOCTH; HACIICAOBATh U 3aBEIIaTh UMYIIECTBO; 3aHUMAThCS TPEANPHUHU-
MaTeJIbCKOW M JH000M MHOW HE 3alpelieHHON 3aKOHOM JIEATEIbHOCTBIO; CO3AaBaTh IOpUANYE-
CKHeE JIMIIa; COBEPIIATh JI00bIe HE MPOTUBOpPEYAILINE 3aKOHY CIETIKU U y4aCTBOBATh B 00s3aTeNb-
CTBax; M30MpaTh MECTO KUTEIHCTBA; UMETh IIPaBa aBTOPOB MPOU3BEICHHUI HAYKH, JINTEPATYPHI U
HCKYCCTBa, M300pETEHHI M MHBIX OXPaHSIEMbBIX 3aKOHOM PE3yJIbTaTOB MHTEJUICKTYalIbHOU Jies-
TEIbHOCTH; UMETh MHBIE UMYIIIECTBEHHbIC U JIMYHbIC HEUMYIIIECTBEHHbIE paBa. OTKa3 rpaxkia-
HUHA OT OCYIIECTBJICHHUS TEX WM WHBIX NIPAB WJIK HEBO3MOXHOCTh UX OCYIIECCTBIICHUS HE BIUSI-
€T Ha 00beM MPaBOCIOCOOHOCTH TpakJaHUHA. B HEKOTOPBIX cilyyasx MpaBOCIOCOOHOCTh Ipax-
JaHWHA MOXET ObITh orpanuueHa. [1o pemeHuro cyga MOTyT ObITh OrpaHUYECHBI CBOOOIA TIepe-
JBIDKEHUSI TPaKIaHUHA, TIPABO 3aHUMATHCS ONPECIICHHON NeATEeIbHOCTHIO U T.JI.

Heecniocobnocts onpeaensiercss B ¢T. 20 'K P® kak cnocoOHOCTh TpaxklaHWHA CBOMMU
JNEHCTBUSAMH NMPUOOPETATh M OCYUIECTBIIATh TPaXKJIaHCKHUE IIPaBa, CO3/1aBaTh i ceOs rpaxaaH-
cKkue OOS3aHHOCTH M UCHONHATH uX. O0nagaTh NeecrmoCOOHOCTHIO - O3HAYaeT MMETh CIOC00-
HOCTb JINYHO COBEPIIATh PA3IUYHBIC IOPUINYECKUE NEHCTBUS: OCYIIECTBIISTH IPABOMOYHS COO-
CTBEHHUKA, 3aKI0YaTh JIOTOBOPHI, BBIAABATH IOBEPEHHOCTH, HECTH OTBETCTBEHHOCTH 33 CBOU
JICUCTBUA.

B ornnune ot nmpaBocnocoOHOCTH, 1€eCIOCOOHOCTh I'paXk/laH HE OJMHAKOBA, MOCKOJIBKY,
yTOOBI COBEPIATh IOPUANYECKUE JIEHCTBUS, TPAXKIAHUH JOHKEH JOCTUYL OMPENETIEHHOTO BO3-
pacta u o0naznath 37paBbiM paccyakoM. [1oaTOMy B 3aKOHOJATENbCTBE pa3TPAHUYUBAIOTCS Pa3-
JIMYHBIE BUJIBI I6ECTIOCOOHOCTH: TIOJHAs, YACTHYHAS U OTpaHUYCHHAs.

[TonHas neecmocoOHOCTh O3HAYAET CHOCOOHOCTH MPUOOpETaTh M OCYIIECTBIATH JIFOOBIE
JOTyCKaeMble 3aKOHOM TpaBa M MPUHUMATh Ha cebst mo0bie 00s3aHHOCTH. JleecrnocoOHOCTh
BO3HUKAET B IMOJIHOM 00bEMEe C HACTYIUICHHMEM COBEpIICHHOJNETHS, T.e. MO JOCTKeHuu 18-
JIETHETO BO3pacTa, 38 HEKOTOPHIMH UCKIIFOUEHUSIMHU.

Ilpumep. B cnyuae BCTyIieHuUs: B Opak /10 JOCTHKEHUs 18 JeT rpakjaHuH, He JOCTUTIITHI
18-neTHero Bo3pacra, MpUOOPETACT JIEECIIOCOOHOCTH B TTOJIHOM 00BhEME CO BPEMECHH BCTYIUICHHUS
B Opak.

YacTtuyHOW /1€ecrocOOHOCThI0 00JaIaloT JHIla, HEe JOCTUTIINE coBepiieHHoneTus. Ya-
CTHUYHAs JEEeCIOCOOHOCTh 03HAYaeT BO3MOXKHOCTH Tpa)KIaHWHA MPUOOpPETaTh U OCYIIECTBISTH
He JI00BIe, a JIHIIb HEKOTOPhIE MpaBa U 00SI3aHHOCTH, MPSIMO MPETyCMOTPEHHBIE 3aKOHOM. Ma-
noneTHHE (B Bo3pacTe A0 6 JeT) He 00a/laloT Jake YaCTHUHON JeecmocOOHOCThIO. YacTHUHYIO
JIeeCITOCOOHOCTh UMEIOT HECOBEPIIICHHOJETHHE B Bo3pacTe oT 6 o 14 met u ot 14 no 18. Mano-
JIETHHE B Bo3pacTe oT 6 10 14 jmeT MoryT coBepIaTth JIMIIbL MeNIKUEe ObITOBBIE crenku. Hecosep-



IICHHOJIETHHE B Bo3pacTe oT 14 mo 18 jeT obmanaroT GoJblel 1eecrtoCOOHOCTRIO: OHU BITpaBe
cornacHo cT. 26 'K P® camocTositensHO, 6€3 coryiacus poAUTENeH pacropsKaThCsl CBOMMHE J0-
xoamu (3apabOTKOM, CTUTICHAMEH), BHOCUTh BKJIAJbl B KPEIUTHBIC YUPESKICHUS U PACIOpS-
*kathcs uMH. [lo goctmkeHnnu 16 T HECOBEPIICHHOJIICTHUE TAKXKE BIPaBe OBITh YICHAMH KO-
ONEPATUBOB B COOTBETCTBUU C 3aKOHAMHU O KOOTIEPATHUBAX.

3aKOoH TpeIycMaTpUBAeT BO3MOXKHOCTh OTPaHUYECHUS JEEeCOCOOHOCTH TpakIaHUHA.
OrpanuyeHHas J1eeCliOCOOHOCTh O3HAuaeT JIMIIEHHE TpakJaHuHa MpuoOpeTarh MpaBa U co3la-
BaTh 00S3aHHOCTH, KOTOpPHIE OH y>K€ MOT MpHOOpeTaTh U co3aaBarth. OrpaHUYeHa MOKET OBITh
KaK TOJIHAsl, TaK ¥ YaCTUYHAS JIeeCIOCOOHOCTh TpaxkaaH. OrpaHudYeHHe JeeCOCOOHOCTH 10y C-
KaeTcsl M0 PEIICHUIO CyJa B Cydasx, YCTaHOBJIEHHBIX 3akoHOM. CornacHo cT. 30 'K PO rpax-
JAHWH, KOTOPBIN BCJIEICTBUE 37IOYNOTPEOICHUST CIUPTHRIMU HAIMTKAMH WJIM HAPKOTHYECKUMU
CpE/ICTBaMU CTaBUT CBOIO CEMbIO B TSKEJI0€ MAaTepUATIbHOE TI0JIOKEHUE, MOXKET OBITh OIrpaHUYEH
CyZIOM B JieeciocOOHOCTH. Hal HUM yCTaHABIMBAETCS MOMEYUTEILCTBO, H OH BIIPABE CaAMOCTOSI-
TEJIbHO COBEPIIATH TOJILKO MEJIKUE OBITOBBIE CIEIKH.

['paxk1aHuH MOXET OBITh TaK)Ke MOJHOCTHIO JIMIIEH JIeeClIOCOOHOCTH. B cooTBETCTBHH CO
cT. 29 I'K P® rpaxnanuH, KOTOPBI BCIEICTBUE IICUXUYECKOTO PACCTPONCTBA HE MOXKET MOHHU-
MaTh 3HAUEHUSI CBOUX JCHCTBHI WM PYKOBOJIUTH UMHU, MOXKET ObITh MPU3HAH CYJIOM HEAEecIo-
cobnbIM. HeeeciocoOHBIN HE BIIpaBe COBEPIATh HUKAKUX CHIEJOK ([IaXKe MEJKHX OBITOBBIX),
MOCKOJIBKY BCE CACJIKH OT €r0 UMEHH COBEPIIAET OMEKYH.

3.2. [IpeanpuHuMAaTeIbCKasl 1EATEIbHOCTD IPAKIAHMHA

[Tpennpunumarensckas nesrenbHocTs onpenenserca cr.2 'K PO kak camocrosrTenpHas,
OCYILIECTBJIIEMasl HA CBOM PUCK AESITEIBbHOCTb, HAPaBJICHHAs HA CUCTEMATHYECKOE IOIyYEHHE
OpUOBUIM OT MOJIB30BAHUS MMYILECTBOM, NMPOJAXKHU TOBAPOB, BBHIIOIHEHUS paObOT UM OKa3aHUs
YCIIYT JIMLIAMHU, 3aPETUCTPUPOBAHHBIMU B ’TOM Ka4ECTBE B YCTAHOBJIEHHOM 3aKOHOM IOPSKE.

Cy1iecTByeT ITh OTIIMYUTENBHBIX TPU3HAKOB NIPEAIPUHAMATENBCKON JEATEIBHOCTH.

1. OcymiecTBiieHnE ONpPEIEICHHOMN JIeATENbHOCTH: MPoJiaXka TOBApOB, BBHIIIOJHEHHE padoT,
OKa3aHHUe yCIYT, a TAK)KE U3BICUYCHUE J0X0/a OT UCIOIb30BaHUSI UMYIIECTBA.

Ilpumep. B cootBercTBUM ¢ HOBBIM (1994 1.) I'paxknanckum konexkcom P® cnaua xBapTu-
pBI B apeHly (M3BJI€UEHHUE JJOX0/1a OT UCIOJIb30BaHUS UMYILECTBA) TaKXKe SBISETCS MPeANpPUHU-
MAaTeJIbCKON AESITEIbHOCTBIO, €CIM OHA OTBEYAET OCTAJILHBIM NIPU3HAKAM MTPEANIPUHUMATEIBCKON
JESATEIBHOCTH.

2. lleneBas HaNpaBICHHOCTh MPEANPUHUMATEIBCKON NEATENbHOCTH. Llenpro npeanpuHu-
MaTeJIbCKON JEATENbHOCTU SIBJISETCS MOJIydeHUe MPUOBLIN, 3TUM HpeANpUHUMATENIbCKas Aes-
TEIbHOCTh OTIMYAETCS OT JIF0OOM APYroi X03sHCTBEHHON AESITEIbHOCTH.

3. CucTteMaTUYHOCTh MPEAIPUHUMATEIBCKON AESITEIbHOCTH. JTOT MPU3HAK OTCYTCTBOBAJ
B MPEXKHEM OMNpECNICHUU TNPEeANPUHUMATENBCKON NeATeNbHOCTH. Teneps npeanpuHUMAaTeNb-
CKOMH sIBJII€TCS JIULIb TaKasl JesITeIbHOCTh, KOTOpasi OCYLIECTBIISIETCS cucTeMaTtnyecku. Pasoas
ycllyra Win MpOU3BOJICTBO TOBApOB HE SIBISETCS MPEANPUHUMATENLCKON AesTenpHoCcThI0. Ho, K
COKaJICHUIO, 3aKOH HE JaeT ONpPEJEICHHUE NMOHATUIO «CHCTEMaTHYHOCTBY, OCTAaBIISISI BO3MOXK-
HOCTb Pa3JIMYHOr0 TOJIKOBAHHUS.

Ilpumep. Ilponaxa rpa)kxJaHMHOM CBOEH KBapTHUPBl (MHOTO HMMYIIECTBA) HE SIBIISAETCSA
MpeIPUHUMATEIBCKOM IeATENbHOCThIO, TAK KaK OHA HE OCYIIECTBIISETCS CUCTEMAaTHYECKH.



4. [IpeanpuHUMAaTENbCKAs I€ATEIBHOCTh OCYIIECTBIISIETCSI CAMOCTOSITEIBHO M MHULIUATHB-
Ho. [IpennmpuHuMarens He MOAYMHEH KOMY-THOO B aJIMUHUCTPATHUBHOM OTHOIICHWU. Bmerra-
TEJNbCTBO B €0 JIEATEIBHOCTh CO CTOPOHBI FOCYAAPCTBEHHBIX OPraHOB U JTOJKHOCTHBIX JIUIL J10-
IIyCKaeTCs TOJIBKO B YCTAHOBJICHHBIX 3aKOHOM IIpEeIax.

5. IlpennpuHUMAaTEnb OCYLIECTBISET NEATENbHOCTh HAa CBOW PUCK M HECET OTBETCTBEH-
HOCTb BCEM CBOMM HMMYIIECTBOM.

[IpeanpuHUMATENbCKON AESATENBHOCTBIO BIPABE 3aHUMAThHCS JIMIIb JIMLA, MPOLIEAIINE
cnenuanbHyro peructpauuto. CyObekTamMHu NpeANpUHUMATEIBCKON NEATeIbHOCTH SBISIOTCS
rpaXkJaHe, 3aperuCTPUPOBAHHbBIE B Ka4eCTBE MpeaIpUHUMATENs 0e3 00pa3oBaHus IOPUIUIECKO-
o JMIa, U IOPUINYECKUE JINLA.

['paskmaHuH B LENAX U3BJICUCHHS NPUOBUIM MOXKET YUPEIUTh IOPUANIECKOE JIHIIO U MOy~
4aTh NPUOBLUTH OT €ro ACATEIbHOCTH WM 3aHUMAThCA MHIUBUAYAJIbHON MpeInpUHUMATEIbCKON
JESITEIIbHOCTHIO 0€3 00pa30BaHUS IOPUANIECKOTO JIUIIA.

B cootBerctBuu co ct. 23 'K P® rpaknanus BnpaBe 3aHUMAThCA TPEAIPUHUMATEIBCKON
JEeSTENIbHOCTBIO 0e3 00pa3oBaHMsl IOPUAMUECKOTO JTUIa ¢ MOMEHTA FOCYAapCTBEHHOM perucTpa-
LMY B KQUE€CTBE MHAUBUAYAJIbHOTO IPEANPUHUMATEIIS.

['ocynapcTBeHHas peructpanus (pU3MUECKOro JIMIA, U3BSBUBIIETO JKEJTaHUE 3aHUMAThCS
IpEeIIPUHUMATEIBCKOMN 1€ATENbHOCTBIO, OCYIIECTBIIIETCS COOTBETCTBYIOIIEH aJMUHUCTpaLuEi
paiioHa, ropoja, 1moceika, cejla 0 MECTY IOCTOSHHOI'O JKUTEIbCTBA ATOIO JIMLA. 3a rocynaap-
CTBEHHYIO PETUCTPALMIO MPEAIPUHUMATENb YIIAuMBAET PErHCTPallMOHHBIM COOp B YCTaHOB-
JICHHOM pa3Mepe. 3aperucTpupoBaHHOMY WHAMBHIYaTbHOMY MPEIIPUHUMATENIO BhIIaeTCs Oec-
CPOYHOE CBUAETEIHCTBO YCTAHOBICHHON (hOPMBI.

[locne peructpanuu UHAUBUAYAJIbHBIN MPEANPUHUMATEINb TOAJIEKUT TOCTAHOBKE HA y4€T
B HAJIOTOBBIX OpraHax Mo MeCTy CBOEH perucTpaiui (T.e. o MeCTy KUTEIbCTBA).

B cootBerctBuu co cr. 23 'K PO k npeanpuHUMaTenbCKoi JesTeIbHOCTH IPaXKIaH, OCy-
HIeCTBIIeMON 0e3 00pa3oBaHMs IOPUIMUECKOTO JIUIA, TPUMEHSIOTCS HOPMBI I 'paXk1aHCKOTo KO-
JIeKCa, PEryIUPYIOLINE 1eATeIbHOCTh IOPUANUECKUX JINII, SBISIOIUXCS KOMMEPUYECKMMH Opra-
HU3ALHUSAMH, €CIM MHOE HE BBITEKAET U3 3aKOHA, MHBIX IIPABOBBIX aKTOB WJIM CYILECTBA MPaBOOT-
HOILICHUSI.

Crnopsl MeXy rpakaaHaMH, 3aperUCTPUPOBAHHBIMU B Kau€CTBE MHAMBUAYAIbHBIX MPEa-
MpUHUMATENEH, a TakKe MEXJYy YKa3aHHBIMU I'PKJIAHAMU U IOPUIUYECKUMH JIMLIAMH pa3pe-
[IAOTCSI HE OOBIYHBIMU CyJlaMU (CyaMu OOIIel IOPUCIUKIINN), a apOUTPaKHBIMU, 332 UCKIIIOUe-
HUEM CIIOPOB, HE CBSA3aHHBIX C OCYLIECTBIECHUEM Tpa)KAaHaMH MPEIIPUHUMATENbCKON 1EATENb-
HOCTH.

duznyeckue JHIa, OCYLIECTBISIIOIINE MPEAIPUHUMATENbCKYIO AESITEIbHOCTh 0€3 peru-
CTpaluy, HECYT OTBETCTBEHHOCTh B COOTBETCTBHMHM C 3aKOHOAATeNbCTBOM Poccuiickoit denepa-
IIMU, B TOM YHCJIE€ U YrOJIOBHYIO. Bce 10X0/bl, MOMydYeHHbIE OT TaKOH JIEeSTEIbHOCTH, TOJIeKaAT
B3BICKAHHUIO B JIOXOJ1 FOCY/IapCTBa B YCTAHOBJIEHHOM IOPSIJIKE.

JleiicTByrolee 3aKOHOAATEIbCTBO MPEIYCMATPUBAET BO3MOKHOCTb OOBABICHHUS HHIUBU-
JyalbHOTO TPEANPUHUMATEINSE HECOCTOATENbHBIM (O0aHKpoTOM). B cooTBeTcTBUU co cT. 25 TK
P® vHauBUAYyanbHBIN TPEITPUHUMATETh MOXKET OBITh IPU3HAH HECOCTOSITETFHBIM (OaHKPOTOM)
0 PELICHUIO Cy/Ia B cly4ae, KOrJa OH He B COCTOSIHUH Y/I0BJIETBOPUTH TPeOOBaHUS KPEIUTOPOB,
CBSI3aHHbBIE C OCYILECTBIECHUEM UM MPEAIPUHUMATENbCKON NesTeNbHOCTH. OCHOBAaHUS U MOpSI-



JOK TIPU3HAHUS UHIUBUAYAIBHOTO IpeapuHUMaTes 6aHKpoToM onpeaenstoTes denepanbHbiM
3ak0oHOM 0T 8§ stHBaps 1998 r. «O HecocToATENHHOCTH (0AHKPOTCTBE).

Jleno o GaHKPOTCTBE TpakJaHUHA — MPEANPUHUMATEIS MOXET ObITh BO30YKIEHO apOUT-
PaKHBIM CYJIOM, €Clii TpeOOBaHUs K JOJDKHUKY — TPaKIaHUHY COCTaBisIOT He Menee 100 mu-
HUMAaJIbHBIX Pa3MEpOB OILIAThl TpyJa (MpU 3TOM IpakJaHUH HE MCIOJIHSET COOTBETCTBYIOLIUE
o0s3aTenscTBa U (WIK) 003aHHOCTH B TEUEHHUE TPEX MECALEB C MOMEHTA HACTYIICHUS JaThl UX
UCIIOJTHEHUS) U €CIIU CyMMa ero 00s3aTelIbCTB IPEBBIIIAET CTOMMOCTh MPUHAAJIEKALIETO eMY
UMYILECTBA.

[Tocne 3aBepiieHUsT PacyeTOB C KPEAUTOPAMU MHAMBHUAYAIbHBIN MpeANpUHUMATEND, PU-
3HAHHBIA OAHKPOTOM, CUHUTACTCS CBOOOAHBIM OT HMCIIOJHEHHS OCTAaBIIUXCSA O0S3aTENbCTB, CBS-
3aHHBIX C €r0 MPEANPUHUMATEIBCKON eATeNbHOCTBIO, TaXKe €CJIM OHM M HE OBbUIM 3asBICHBI B
apOuTpaxkHelid cyz. Taxke CUMTAIOTCS MOTAlIEeHHBIMU HE3aBUCUMO OT TOTO, OBbUIM JIU OHHU (ax-
TUYECKU yJTOBIETBOPEHBI, TPEOOBAHUS 1O APYTHUM 00s3aTeIbCTBaM, HE CBS3aHHBIM C MPEATPU-
HUMATENIbCKON JIeATENbHOCTHIO, KOTOPbIE ObUIH MPEABSIBICHBI U YYTCHBI CYI0M MU MPU3HAHUU
WHIAUBUAYAIBHOTO TPeIpUHUMATENSI OAHKPOTOM.

HckmroueHne caenaHo JUIb A TpeOOBaHUN O BO3MEILEHUU Bpea, MIPUUYUHEHHOTO KHU3-
HU U 3/I0POBbIO, U MHBIX TPEOOBAHHI JIMYHOTO XapakTepa, KOTOpPbIE COXPAHSIOT CBOKO CHILY
HE3aBHCHUMO OT TOT'0, OBbLIIM JIN OHU MPEABSBIEHBI IIPU OCYILIECTBICHUHU MTPOLEAYPbl OAaHKPOTCTBA
B TOM CJIy4ae, €CJIM OHU OCTAJIUCh HEYIOBIETBOPEHHBIMHU.

[Tocne 3aBepiieHuss NpOLEAYpPbl MPU3HAHUS UHAWBUAYAJIBHOTO MpEANpUHUMATENs OaHK-
pPOTOM yTpauMBaeT CUJIy €ro perucrpanus B Ka4eCTBE MHAUBHUIYAJIbHOTO IPEIPUHUMATEINS, U C
3TOT0 MOMEHTA BCE CIIOPHI C €r0 yYacTHEM pa3pellatoTcs B Cy1ax OOMIel IOpUCIUKIUH.



Paznen 4. OPUINYECKUE JTUIIA KAK CYBBEKTHBI IN'PPAYXKIAHCKUX IIPA-
BOOTHOIIEHU

4.1. lloHsaiTHE U BUABI OPUINYECKHUX JIMIL

OCHOBHBIMU YYaCTHUKAMH MPEANPUHUMATEIBCKUX OTHOILICHUU SIBIISIIOTCS HE MHAUBUIY-
aJbHBbIE TPEANPUHUMATENH, a CIECHHAIBHO CO3/IaHHbIE OpraHU3alMud — HOPUAMYECKHUE JIHIIA.
IOpuanyeckoe U0 CTAaHOBUTCS CaMOCTOSITEIIbHBIM YYaCTHUKOM XO3SMCTBEHHBIX OTHOIICHUM,
MOCKOJIBKY 00JIaZlaeT MMYIECTBOM, 000COOJICHHBIM OT MMYIIIECTBA €ro yupeauteneil. Mcropu-
YECKH IOPUINYECKUE JIMIA BOSHUKIIU B CBSI3M C HEOOXOIUMOCTBIO OTPAaHUYCHHUS PUCKA BO3MOX-
HBIX MOTEPh €r0 YUPEAUTENICH, 3aHUMAIOIINXCSI KOMMEPUYECKON JeATEIbHOCThIO, U I (OpMHU-
POBaHMSI KPYITHBIX (PMHAHCOBBIX KAIMTAJIOB ITyTeM 00BEIMHEHUS OOJBIIIOTO KOJIMYECTBA MEITKUX
BKJIAJIOB.

B cootrBerctBum co cr. 48 I'K PO ropuaudyeckum JUIoM IpU3HAETCS OpraHU3alus, KOTo-
pas obmagaer 000coOIEHHBIM UMYIIIECTBOM, OTBEYAET IO CBOMM 0053aTE€ILCTBAM dTUM HUMYIIIE-
CTBOM M MOXET OT CBOET0 UMEHH MPUOOPETaTh U OCYIIECTBISATh UMYIIECTBEHHBIE U JINYHBIC He-
UMYIIECTBEHHBIC IIPaBa, HECTH 00S3aHHOCTH, OBITH UCTIIOM M OTBETYUKOM B CY/IE.

OTIUYUTENIbHBIMY TTPU3HAKAMM IOPUIMYECKOTO JIULIA SBIISIOTCS:

- OpraHU3allMOHHOE €IMHCTBO;

- UMYIIECTBEHHAsI 000CO0JIEHHOCTD;

- CaMOCTOSITEIbHAS UMYIIIECTBEHHAs OTBETCTBEHHOCTB;

- BCTYILJICHUE B XO35{CTBEHHBIC OTHOIIIEHUS OT CBOETO MMEHHU.

Opranu3aliioOHHOE €IUHCTBO IOPUIUYECKOTO JIMIa COCTOMT B TOM, YTO OHO Kak OIpee-
JICHHasl OpraHU3alMs UMEEeT BHYTPEHHIOIO CTPYKTYpPY, OpTaHbl yIpaBieHHs, 00JlajjaeT omnpese-
JICHHBIMHU TIpaBaMU M 00s3aHHOCTAMHU. OpraHu3alliOHHOE CIMHCTBO HOPHUAMYECKOro JIHIA 3a-
KPEIUISETCS B €r0 YCTaBe, YUPEAUTEIbHOM JIOTOBOPE WIIM UHBIX IOKYMEHTaX.

HmytectBeHHas 000COOIEHHOCTh FOPUINYECKOTO JIMIA 3aKII0YaeTCs B HAIUYUHU y HETO
ompezieieHHOro umymiecTBa. Hamnyme 000COOIEHHOTO MMYIIECTBA BBIPAXKAETCSI B CaMOCTOSI-
TETHLHOM OalaHCe WJIM CMETE, B KOTOPOM M OTPa)KaeTCsi CTOMMOCTh MPUHAIJICKAIIETO IOpUITIe-
CKOMY JIMITYy UMYIIIeCTBa. IMyIIECTBO FHOPUANYECKOTO JIMIIA BCEria 000COOISIETCSI OT UMYIIIECTBA
€ro y4peauTeNei, KOTOPhIe COXPAHSIOT JIMIIb ONpeieJIeHHBIE MpaBa Ha HETO.

[IpaBa yupenuTenel I0OpUINIECKOTO JIMIA HA TIEPETAHHOE UMYIIIECTBO PA3IUYarOTCs B 3a-
BHUCHUMOCTH OT Bufa topuanueckoro numa. CornacHo ct. 48 'K P® yupenurenu (y4acTHHUKH)
IOPUAMYECKOTO JIMI[a MOTYT UMETh 0053aTeIhCTBEHHBIC MpaBa B OTHOIIEHUU 3TOTO IOpUIUYE-
CKOTO JIMIIa TUOO BEUTHBIC MTPaBa HAa ero UMyIIecTBo. K ropuandeckum nuiam, B OTHOIIEHUH KO-
TOPBIX UX YUYACTHUKU MUMEIOT 0053aTeIbCTBEHHBIE MTPaBa, OTHOCITCS XO3WCTBEHHBIE TOBApUIIe-
CTBa W 00I1IeCTBa, MMPOU3BOJCTBEHHBIE U MOTPEOUTENbCKUE KOomepaTuBbl. K ropuandeckum Jiu-
11aM, Ha UMYIIECTBO KOTOPHIX UX YUPEAUTEIN UMEIOT NMPaBO COOCTBEHHOCTH WJIM MHOE BEIIHOE
MpaBo, OTHOCATCS TOCY/IAPCTBEHHBIC M MYHHUIUTIATBHBIC YHUTAPHBIE IPEANPUSITHS, B TOM YHCIIE
JIOYepHUE TIPEANPHUATHS, a Takke (puHaAHCUpYyeMble COOCTBEHHUKOM yupexaeHus. K ropuande-
CKHMM JIMIIaM, B OTHOILLIEHUHM KOTOPBIX UX YUYPEAUTENIH HE UMEIOT UMYILIECTBEHHBIX IpaB, OTHO-
csATCS OOIIECTBEHHBIE W PEIUTHO3HBIE OpraHu3anuu (0ObeIWHEHUs), OIaroTBOPUTENBHBIE U
uHbIe (QOHIBI, O0BETUHEHUS FOPUINIESCKUX JIHII (ACCOIUAIIUU U COIO3bI).

OcHOBOH ISl IMYIIECTBEHHON 000COOICHHOCTH FOPUIUIECKOTO JTUIA SBISETCS YCTaBHBIH
KanuTal, (GOopMUPYEeMBId MPH CO3JAHWU FOPUAWYECKOTO Jnia. DOpMalbHBIM BBIPAKECHUEM



UMYILECTBEHHOW 000COOIEHHOCTH SBIISETCS TAKKe HAJIMYKME Y IOPUANYECKOTO JIMIA OTIEIHHOIO
OaHKOBCKOTO CcUeTa.

HmymecTBeHHAs 000COOIEHHOCT TO3BOJISET FOPUINICCKOMY JIMIY HECTH CAMOCTOSTEIb-
HYI0 UMYLIECTBEHHYIO OTBETCTBEHHOCTh. B coorBercTBUU €O cT. 56 'K PO ropunnueckue nuua,
KpoMe (prHAHCHPYEMBIX COOCTBEHHHKOM YYPEXKJIEHHH, OTBEYAIOT IO CBOMM O0SM3aTEIbCTBAM
BCEM MPHUHAJJICKAIIUM UM MUMYILIECTBOM. YupexaeHue, corsacHo cr. 120 'K P®, orBeuaer o
CBOMM 00513aTEIbCTBAM HAaXOSAIIMMHUCS B €T0 PACTIOPSKEHUH JICHEKHBIMU CPEJCTBAMHU.

IlIpumep. O4eHb 4acTo pazMep OTBETCTBEHHOCTH IOPUIUYECKOTO JIMIA OTOXKIAECTBIISIOT C
pa3MepoM €ro yCcTaBHOTO Kanuraina. Pasmep ycTaBHOro KanuTana CBUJETEIbCTBYET JIHIIb O MU-
HUMAaJIbHON CTOMMOCTH UMYIIIECTBA IOPUIUYECKOTO JIMIIA, 3 OTBETCTBEHHOCTh IOPUINYECKOE JIH-
110 HECET BCEM MPUHAIICKAIIUM €My UMYIIECTBOM.

Kak mpaBwio, yupeautenu (Y4aCTHUKH) FOPUIUYECKOTO JIMIA WM COOCTBCHHHKH €ro
UMYIIECTBA HE OTBEYAIOT MO 00s3aTEIbCTBAM IOPUAMYECKOTO JIMIA, a IOPUAUYECKOE JTUI0 HE
OTBEUaeT Mo 00s3aTeNbCTBAM yupeauTens (y4acTHUKA) UM COOCTBEHHHKA.

Ho ecnu HecocTosATENbHOCTH (OaHKPOTCTBO) FOPUAMYECKOTO JIMIIA BBI3BAHA YUPEIUTEISIMU
(ydacTHHKaMH), COOCTBEHHUKOM MMYIIIECTBA IOPUINYECKOTO JIMIIA WM IPYTHUMH JIMIIAMHU, KOTO-
pble UMEIOT MPABO JAaBaTh 00s3aTENbHBIE JIS 3TOTO IOPUANYECKOTO JTUIA yKa3aHus, JIN00 UMEIOT
BO3MO>KHOCTh OTPEJENATh €ro ACHCTBUS UHBIM 00pa3oM, Ha TaKMUX JIMI, B CJIy4ae HEIOCTaTOY-
HOCTH UMYIIECTBA IOPHINYCCKOTO JIUIA, MOKET OBITh BO3JIOKECHA CyOCHIUapHas OTBETCTBCH-
HOCTb T10 €r0 0053aTeIbCTBAM.

Kpome Toro, B 3aKOHOJATENHCTBE 3aKPEIJICHBI MHBIE CITy4al OTBETCTBEHHOCTH YUpPEIUTe-
JIel Mo JIoJiraM CO3JaHHBIX UMK ropuandeckux ymi. CornacHo cr. 115 'K P® mo obs3arens-
cTBaM (peIepalIbHOr0 Ka3eHHOTO MPEANpUSTUS MPHU HEAOCTATOYHOCTU €ro MMYIIecTBa CyOcH-
TUApHYI0 OTBETCTBEHHOCTh HeceT Poccuiickas ®Denepanus. OTBETCTBEHHOCTh MO 00s3aTENb-
CTBaM YYPEXJIEHUsI IPU HEAOCTATOYHOCTU Y HErO JEHEKHBIX CPEACTB HECET, COrjiacHo cT.120
'K P®, coGcTBEHHHK COOTBETCTBYIOIIETO UMYIIIECTBA.

IOpuanueckoe MO — caMOCTOSITENBbHBIN CYOBEKT XO03HCTBEHHBIX OTHOLIEHUH. FOpunu-
YECKOE JIUIIO OT CBOEr0 MMEHHU BBICTYIAET B XO3SHUCTBEHHOM 000pOTE, B CyAe, apOUTpaKHOM
uim TpererickoM cyne. FOpuanyueckoe nmuio umeeT GupMeHHOE HaUMEHOBaHUE, 3a()UKCUPOBaH-
HOE B YCTaBE M BHECEHHOE B €MHBIN TOCYIapPCTBEHHBIA PEECTP MPH PETUCTPAIIUN FOPUIAUECKO-
ro nuua. KOpuanueckoe nauio, GupMeHHOE HAUMEHOBaHHE KOTOPOTO 3apETUCTPUPOBAHO B yCTa-
HOBJIEHHOM MOPSIJIKE, UMEET UCKIIOYUTENBHOE MPABO €r0 MCIOIb30BAHUS, TPETHH JIMIA MOTYT
MCIONIb30BaTh 3TO HAaMMEHOBaHHWE JIUIIb C COTNacus mpaBooOianatens. JIUio, HempaBOMEpHO
HCIIOJNIB3YIOIIEee UyKOe 3aperucTpUpoOBaHHOE (PHUPMEHHOE HAMMEHOBaHUE, M0 TpeboBaHUIO 00a-
JaTens npaBa Ha GUPMEHHOE HAUMEHOBAHHUE 00s13aHO MPEKPATUTH €T0 MCIOJIb30BaHUE U BO3MeE-
CTUTh IPUYMHEHHBIE YOBITKH.

[Ipn HEOOXOAMMOCTH TOCTOSTHHOTO COBEPIICHUS KaKUX-THOO NMEWCTBHM 3a MpeaesiaMu
CBOEr0 MeCTa HaxOXKJICHUS FOPUINYECKOE JHUII0 MOXKET CO3/1aTh (MIHAN WU TPEICTABUTEIb-
cTBO. [IpeacTaBUTeNnsCTBOM SBISETCST 000COOIEHHOE TI0Ipa3ielieHrne IOPUANIECKOTO JHUIa, pac-
MOJIOKEHHOE BHE MECTA €r0 HAaXO0XJIEHUsI, KOTOPOE MPEACTABIISIET HUHTEPECHI IOPUIUUECKOTO JIH-
1a U OCYHIECTBJSIET UX 3alllUTy, T.€. COBEPIIAET OT UMEHU IOPHUIUYECKOIO JIMIA Pa3IUYHbIE
opuanueckue aeictBus. Ounuanom siBrseTcss 000COONIEHHOE Topa3felieHue IOPUAnIECKOTO
JUIIA, PACTIONOKEHHOE BHE MECTa €r0 HaXOXICHHUS M OCYIIECTBISIONIEe BCe ero GYHKIIMHA WA



UX YacTb, B TOM uucie (QyHKUUU MPEACTaBUTENbCTBA. TakuM oOpa3om, oTiuuue ¢uianaga oT
MIPEJICTAaBUTENIbCTBA 3aKIIFOYASTCS B 00hEME BBITIOJIHAEMBIX (DYHKITUH.

IOpunndeckoe U0 HagEIsAET UMYIIECTBOM CO3JaHHBIE UM MPEACTaBUTENLCTBA U (HIIna-
JIbl, KOTOpBIE JCUCTBYIOT Ha OCHOBAaHWHU YTBEP)KICHHBIX UM IOJOKeHHH. PykoBonurenu mpe-
CTaBUTENIbCTB U (DMIIMAIOB HA3HAYAIOTCS FOPUIUYCCKUM JIUIIOM U JEHCTBYIOT OT €r0 MMEHHU Ha
OCHOBaHUU JOBEPEHHOCTH.

[IpencraBuTenbeTBa U (PUIHANBI HE SIBISIOTCS IOPUAWYECKUMU JIMLIAMU, OHU JIUIIb YacThb
(CTpYKTYpHOE MOJpa3ieieHNe) CYIIECTBYIOUIET0 IPUINIECKOrO JIUIA, XOTS MOTYT UMETh U Ie-
4yaTh, U CUET B OaHKE, HO BO BCEX OTHOILICHUSAX OHU JIEHCTBYIOT OT IMEHH IOPUINYECKOrO JIUIIA.

Hosriit I'paxnanckuii konexke PO pasgenser oopuaudecKue JiMia Ha JBE IPYIIbL: KOM-
MEpUYECKHEe M HEKOMMEpueckue opraHusanuu. KommepueckuMu OpraHu3anusMH SBIISIFOTCS
IOPUAMYECKUE JIULA, TIPECIENYIOIINE U3BICUYEHNE NPUOBIIM B KaUeCTBE OCHOBHOW L€ CBOEH
JesaTenbHOCTH. HexoMMepueckuMu OopraHu3aiusiMy SBIISIIOTCS FOPUIMYECKUE JUIA, HE HUMEI0-
[I1e B Ka4eCTBE OCHOBHOMW IIENIM JIEATEIbHOCTH W3BJICYCHHE MPUOBLIN U HE paclpeaemsionue
MOJIyYEHHYIO TpUOBLTE MEXAYy ydacTHHKaMu. Kommepueckue opraHH3alldu CYHIECTBYIOT 3a
CUeT MOJy4aeMod MMM MPUOBLIH, & HEKOMMEPUECKHE — 33 CYET COOTBETCTBYIOILETO IIEIEBOTO
dbuHaHCHpOBaHUS WU T0OPOBOJIBHBIX MOXKepTBOBaHMM. Ho 3TO He 03HavaeT, 4To HEKOMMepYe-
CKHE OpraHU3alli HE MOTYT 3aHUMATbCS MPEANPUHUMATEIHCKON JesITeIbHOCThI0. Hekommep-
YECKHE OpraHU3allMd MOTYT OCYIIECTBISATH MPEANPUHUMATEIBCKYIO NEATeIbHOCTh, KOTOpas
CILY’KMT JOCTHKEHUIO 1IeJIeH, paJy KOTOPbIX OHU CO3[aHbl, U COOTBETCTBYET 3TUM LEJISIM.

Kommepueckrne 1 HEKOMMEPUYECKHUE OPraHU3alliy CO3JIAl0TCA B COOTBETCTBYIOIIMX Opra-
HU3aLMOHHO-TIPABOBBIX (hOpMax.

B cootBerctBuu co cr. 50 'K PO ropuaunyeckue nuiia, ABISIOMIAECT KOMMEPUYECKUMHU OP-
TaHU3alUsIMHU, MOTYT CO3/1aBaThcsl B (POpME XO3SIMICTBEHHBIX TOBAPUIIECTB M OOILIECTB, MPOU3-
BOJICTBEHHBIX KOOIIEPAaTUBOB, IOCYJAPCTBEHHBIX U MYHUIIMNAIbHBIX YHUTAPHBIX HPEINPUATUN.
IOpunnueckue nuua, sSBIAIOMIMECS HEKOMMEPUYECKUMH OPTaHM3alUsMH, MOTYT CO3[aBaThCs B
dbopme moTpeOUTETHCKUX KOOTIEPATUBOB, OOIIECTBEHHBIX HJIM PETUTHO3HBIX OpraHu3anuii (00b-
€AMHEHUI), PUHAHCUPYEMBIX COOCTBEHHUKOM YUpEXKJACHUN, OJaroTBOPUTENIBHBIX U UHBIX (POH-
JIOB, a TaKXKe B APyrux (opmax, mpeayCMOTPEHHBIX 3aKOHOM. [lepeueHb pa3HOBUIHOCTEN KOM-
MEPYECKUX OPraHU3ali MCYEPIBIBAIOIINM, & HEKOMMEPUYECKUX — IPUMEPHBI. TO €cTh KOM-
MepuecKas OpraHMu3alisi MOXKeT OBITh CO3/1aHa TOJBKO B OAHOW M3 (OpM, MPEAYCMOTPEHHBIX
I'paxxnanckum kogekcom POD.

Paznuune Mexay KOMMEpPYECKMMH U HEKOMMEPUYECKHMMH OPraHM3alUsIMH HAaKJIa/IbIBA€T
OTpeieNIeHHBIH OTIeYaTOK Ha WX MPABOBOM CTAaTyC U MPaBOCIIOCOOHOCTb.

Knaccudukanus ;opuIudecKux JIMIl MOKET OBITh TaK)Ke MPOBEJEHA U 0 JPYTrUM OCHOBa-
HUSM, KOTOPBIE HOCSIT B OOJIBIIIEH CTENEHU TEOPETUUYECKOE, a HE MPAKTHYECKOE 3HAUCHHE.

AHanmu3upysl TIOHSATHE IOPUIAYECKOTO JIUIA, HEOOXOAMMO OCTAHOBUTHCA HA TOHSTHH
«mpennpustie». B coBeTCKOM MpaBe MPEaNpHUsTHE SBISIOCH CAMOCTOSITEIBHBIM XO3SHCTBYIO-
UM CYOBEKTOM W TOHSTHE «IIPEINPHUITHE» CUUTATIOCh CHHOHUMOM TIOHSATHS «HOPUTUYIECKOE
JUI0». DTO OBLIO BBHI3BAHO TE€M, UYTO B COBETCKOM T'PaKJAHCKOM IpaBe OTCYTCTBOBAIM OpPTaHU-
3aIlMOHHBIE (JOPMBI YACTHOTO MPEANPUHUMATENBCTBA — OOIIECTBA U TOBAPHUIIECTBA, a IOpHANYE-
CKH€ JIMLa JeNWINCh Ha MPEANPUITHS, YUIPEKIECHUS U OpraHu3anuu. B aeicTByromiemM 3akoHO-
JATEIBCTBE MPEANPHUATHE pacCMaTPUBAECTCS HE KaK CyOBEKT, a Kak OOBEKT MpaBa — HUMYIIIe-
CTBEHHBIN KOMIUIEKC, 4YTO O0Jee MoAPOOHO OYJIeT pacCMOTPEHO aaniee. TepMUH «IIPeaIPHUsITHEY



UCMONb3YeTCsl B HA3BaHUM JIMIIb OJHOM OPraHM3alMOHHO-TIPABOBOM ()OPMBI — YHUTApHOTO
npeanpusTis. ToNbKO B 3TOM ciydae IpeAnpHsITHE SBISETCs CyOBEKTOM IpaBa, a Juisg 0003Ha-
YEHMsI UHBIX BUJIOB FOPUINYECKUX JIML] TEPMUH «IIPEIIPUITHE) JIyULIE HE UCII0JIb30BATb.

4.2. lIpaBoCcOCOOHOCTH IOPUINYECKHUX JINI

[TpaBOCTIOCOOHOCTH FOPUAMYECKOTO JIMIIA BO3HUKAET coryacHo cT. 49 'K P® B MoMeHT ero
CO3/IaHMS U IPEKPALIACTCS B MOMEHT 3aBEPILIEHUS €ro JIMKBUIALNH.

[TpaBOCTIOCOOHOCTH FOPUAMYECKOTO JIMIIAa MOKET OBITh YHUBEpCAIbHOHU (00IIeH) niu cre-
nuanbHoi. Obnanas obuielt mpaBOCMOCOOHOCTHIO, IOPUAMYECKOE JIULIO BIPABE OCYIIECTBIISTH
T00BIe BUIBI NEATEILHOCTH, HE 3allpelleHHBbIC 3aKOHOAATeNbCTBOM. CrienuaabHasl MpaBOCIO-
COOHOCTH O3HAYAET MPABO FOPUAMUECKOTO JIMIA OCYIIECTBIISATh JUIIL CTPOTO ONpE/eICHHbBIC BU-
JIbI IeATEeITbHOCTH.

B cootBerctBum co ct. 49 'K P® xommepueckue opranuszanuu 0071a1al0T, Kak MMPaBuiio,
o011eil mpaBoCIOCOOHOCTHIO, T.€. MOT'YT UMETh IPaKJaHCKUE MpaBa U HECTH T'Pa)kJaHCKHUE 00sI-
3aHHOCTH, HEOOXOAUMBIE JJIsi OCYIIECTBICHHUS JIIOOBIX BHUJIOB JEATEIBHOCTH, HE 3allpelleHHbIX
3aKkOHOM. VCKiIr0ueHHe COCTaBIAIOT YHUTAPHbBIE MPEANPUITHS U HEKOTOPhIE MHBbIE BHUJIbI Opra-
HU3ALUH, TPEIyCMOTPEHHBIE 3aKOHOM (CTpaxoBble, 0AaHKOBCKUE, AYAUTOPCKUE OPTaHU3AIINN ).

CrenuanbHOM MPaBOCIOCOOHOCTHIO 00Jaal0T HEKOMMEPUYECKHE OpraHU3allMH, a TakkKe
HEKOTOpble KomMmepueckue opranuzanuu. CornacHo cT. 52 'K P® B yupeauTenpHbIX TOKyMEH-
Tax HEKOMMEPUYECKHX OpraHu3alii, a B MPEAYCMOTPEHHBIX 3aKOHOM CIIy4asiX M HEKOTOPBIX
KOMMEPUYECKHUX OpraHU3alui, TOJKHBI ObITh OMPEACIICHBI TIPESIMET U MEIU JEATEIBHOCTH IOpH-
JUYECKOTO JIHIIA.

J51st Toro 4To6bl peaqn3oBaTh CBOIO MPABOCIIOCOOHOCTD U OCYIIECTBIIATH MPUHAANIEKAIIUE
ell mpaBa, KaKJas opraHu3alus J10JDKHA UMETh OpraHsl yrpasieHus. B coorBerctBuu co cr. 53
'K PO ropuanydeckoe Jniio npuoOpeTaeT rpaxJIaHCKHe MpaBa U MPUHUMAET Ha ceOs rpaxaaH-
CKHe 0053aHHOCTH Yepe3 CBOU OPTaHbl, ACUCTBYIONINE B COOTBETCTBHH C 3aKOHOM, HHBIMH TIpa-
BOBBIMHU aKTaMHU U YUPEIUTEIbHBIMU TOKyMeHTaMu. OpraHbl IOPUANIECKUX JIUI] PA3IUIHBIX OP-
TaHU3AIMOHHO-TIPABOBBIX (HOPM CYIIECTBEHHO OTIMYAIOTCS APYT OT JApyra. YToObl yCTaHOBUTS,
KaKye OpraHbl yIPaBJICHUs CYIIECTBYIOT B TOW WJIM WHOW OpPTaHHU3alldU, U OMPEACIIUTh UX KOM-
METEHIIUI0, HEOOXOIMMO U3YYUTh 3aKOH, PEryIUPYIOMINI JESITeIbHOCTh JaHHBIX OpTaHU3aIni,
U yUpeAUTETbHbIC JOKYMEHTHI IaHHOW OpraHH3aIiK, TOCKOJIbKY MOPSAI0K Ha3HAUEHUSI OPTaHOB
FOPUIMYECKOTO JIMLA U UX KOMIIETEHUHUS ONPEIEISI0TCS 3aKOHOM M yUYPEAUTEIbHBIMUA IOKYMEH-
TaMU IOPUAUYECKOTO JIUIIA.

Kak mpaBuio, opransl IOpUIXYECKOTO JIHIIa OBIBAIOT €IWHOIWYHBIMU (T€HEPATbHBIN JTH-
PEKTOp, MPE3UACHT, YINPABIAIONINI) WU KOJUJIETHAIBHBIMUA (TIPABJICHUE, COBET JHPEKTOPOB).
BriciiuM opraHom x03siCTBEHHBIX OOIIECTB M TOBAPHUIIECTB SIBJsIETCs 00Iee coOpaHue yJyacT-
HUKOB (yupeauTeneu, akiuonepon). KOpuanyueckoe NHI0, KaK MPAaBUIO, UMEET PYKOBOJIUTEIS
(reHepabHOTO TUPEKTOpPA, MPE3UIEHTA), KOTOPBIA BIIpaBe 0€3 TOBEPEHHOCTH JEHCTBOBATH OT
MMEHHU IOPUINYECKOTO JTUIIA.

Bce unble nuila BnpaBe BBICTYMATh OT UMEHU IOPUAMYECKOTO JIUIIA JIUIIHL HA OCHOBAaHUU
JIOBEPEHHOCTH, BHIJAHHON B YCTAHOBJIEHHOM MOPSIJIKE.

KOpunnueckoe nUII0 BBICTYNAET B XO35UCTBEHHBIX OTHOILLIEHUSX I0OJ] ONPEIeICHHBIM HMe-
HeM. HanMeHOBaHME IOpHUIMYECKOTO JUIAa 00S3aTENPHO JOJDKHO COJEPKaTh yKa3aHWE Ha €ro
OpraHU3aIMOHHO-TIPaBOBYIO (hopmy. HammeHOBaHMS HEKOMMEpPUYECKHX OpTaHM3aIli, a TakkKe



YHUTAPHBIX NPEANPUATUN U B IPELYCMOTPEHHBIX 3aKOHOM CIIy4asX HEKOTOPBIX KOMMEPYECKHX
opranuzanuii (0aHKOB, HHBECTHUIIMOHHBIX (DOHJIOB U T.II.) TOJKHBI COZIEPKaTh yKa3aHUE Ha Xa-
paKTep AeATEIbHOCTH FOPUAMYECKOro Jinna. HauMeHOBaHNe FOPUAMYECKOrO JINLA YKa3bIBACTCS B
€ro y4peauTeIbHbIX JOKYMEHTAX.

4.3. Co3naHue U perucTpauus IPUIAYECKOro JUIA

Co3gaHue IpUINYECKOro JInla 00yCIOBICHO ONPEIeIEHHON NesATeIbHOCTBIO €r0 yupeau-
TeJIel: MOATOTOBKOM yupeauTeNbHbIX JOKYMEHTOB, (POPMUPOBAHMEM YCTABHOTO (CKJIAZOYHOIO)
KalluTajda ¥ MMYILECTBA, Ha3HAYECHUEM OPraHOB YIPABICHHA. YUPEIUTENAMHU IOPUAUYECKOTO
JHIa MOTYT OBITh TPaKJaHE U IOPUAWYECKHE JIMIA, B TOM YHCIE ¥ MHOCTPAHHBIE. Y HUTApHOE
roCy/1apCTBEHHOE WJIM MYHULIMIIAJbHOE NPEINPHUSATHE, OCHOBAHHOE HA IPaBE XO3SIIICTBEHHOI'O
BEJICHUSI, CO3J]a€TCs 110 PEIICHUIO YIIOJHOMOYEHHOI'O Ha TO TOCYAapCTBEHHOI'O OpraHa Wid op-
raHa MECTHOT'O camoynpaBiieHus1. PesiepalibHOE Ka3eHHOE IPEAIPUITHE CO3JAETCS 110 PELLIEHUIO
[IpaButensctBa Poccuiickoit deneparuu.

B cootBerctBun ¢ 'K PO yupenurenem oOuiecTBa ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO H
aKIMOHEPHOT0 O0IIECTBa MOKET OBITh OJIHO JIMIIO, 32 HEKOTOPHIM HCKItoYeHueM. OOIecTBo ¢
OrPaHUYEHHON OTBETCTBEHHOCTHIO M aKLIMOHEPHOE OOIECTBO HE MOT'YT UMETh B KaUeCTBE €M H-
CTBEHHOTO yUpEIUTENs JPYroe X03aiCTBEHHOE OOIIECTBO, COCTOsIIIee U3 OHOoro auua. Ilpouns-
BOJICTBEHHBII KOOIIEpPAaTUB, HA00OPOT, HE MOXKET OBITh CO3/1aH OJHUM JIUIIOM, ITOCKOJBKY CO-
rinacHo 1. 3 cr. 108 'K P® yncno wieHoB KoonepaTUBa HE JIOJKHO ObITh MeHee MATH. B Heko-
TOPBIX CIy4asX 3aKOH IpelycMaTpuBaeT MaKCHUMaJbHOE KOJMYECTBO yupeauTesel (ydacTHH-
KOB) IOPUIMYECKOTr0 JIUIA.

Ilpumep. Yucio akIiMOHEPOB 3aKPHITOTO AKIIMOHEPHOI'O OOIIECTBA HE JOJKHO MPEBbIIIATh
50 (ct. 7 denepanpHOro 3akoHa OT 26 nekadps 1995 r. Ne 208-03 «O06 aknuoOHEpHBIX 00IIIe-
CTBax»).

IOpunnyeckoe 11110 MOKET OBITH CO3/1aHO MYTEM YUPEXKJIEHUS BHOBb U IyTEM pEOpraHu-
3allMM CYIIECTBYIOILIETO IOPUINYECKOro JIMla (CIUSHUSA, pa3JesIeHus, BbIAeIeHUs, Ipeodpa3oBa-
Hus). CornacHo cT. 51 I'K PO ropuanueckoe aMI0 CUUTAETCA CO3/IaHHBIM C MOMEHTA €ro rocy-
JTApCTBEHHOM PErUCTpalUu.

[Topsimok rocynapcTBEHHOM perucrpanuy KoMMmepueckux opranuszanuii ¢ 1 urons 2002 r.
onpenensercs PenepanbHbIM 3akoHOM 0T § aBrycra 2001 r. Ne 129-03 «O rocyaapcTBeHHOM
PETUCTPALIMK FOPUIUYECKHUX JIUI», B COOTBETCTBUM C KOTOPBIM I'OCYIapCTBEHHAsl pErucTpanus
OCYILECTBIISICTCS YIOJIHOMOYEHHBIM (he/iepalibHbIM OPraHOM HCIHOJHMTENbHOM BiacTu. Takum
opraHoM siBisiercss MunuctepctBo Poccuiickoit ®enepanuu no Hanoram u coopam (MHC Poc-
cun). CBeIeHHs O PETUCTPALUU FOPUANYECKUX JIULl BHOCATCS B CHEIUANIbHBIN rOCyJapCTBEHHBIH
peecTp, coaepKalluil JaHHBIE O CO3/JaHUH, PEOPTaHU3alUN U JIUKBUAALMH IOPUINYECKUX JIUL U
COOTBETCTBYIOIINE JOKYMEHTHI.

VYupenurenbubie 1okyMeHThI. CornacHo cT. 52 'K ropuauyeckoe quIo JeWCTBYET Ha OC-
HOBAaHUU YCTaBa, JHMOO y4peIUTEeIbHOIO I0rOBOpa U yCTaBa, JM0O0 TOJIBKO YUPEIUTEIHHOIO J10-
roBopa. YupeauTeabHbIN J0TOBOp IOPUIMUECKOTO JTUIA 3aKiItouaeTcs (MOMIChIBAETCS), a YCTaB
yTBEp)KIaeTcs ero yupeaurensimu (ydactHukamu). Kak mpaBuio, yapeIuTenbHbIM JTOKYyMEHTOM
IOPUJIMYECKOT0 Jnla siBisercss ycra (B AO, yHuTapHoM npeanpustun), B OOO nBa yupenu-
TEbHBIX JOKYMEHTA - YCTaB U YUPEAUTEIbHBIN IOTOBOP, @ B TOBAPHUIIIECTBAX — TOJIBKO YUpeau-
TEJIbHBIN 10TOBOP.



TpeboBaHus1, NpebABIIEMbIE K YIPEAUTENBHBIM JOKYMEHTAM IOPUANYECKOr0 JIMLIA, YCTa-
HOBJEHBI [ paxknanckum konekcoMm PD u 3akoHaMu, peryiaupyroIUMU AeITeIbHOCTh IOpUANYE-
CKHX JIMII COOTBETCTBYIOLIEro Buaa. B coorserctBuu co cr. 52 'K P® yupeaurenbHble TOKY-
MEHTHI IOPUAUYECKOrO JIMLA TOJDKHBI COJEpKaTh HAMMEHOBAaHUE IOPUIMYECKOTO JIMIA, MECTO
€ro HaxO0XKJCHHUs, MOPSAAOK YIPABICHUS NEATEIBHOCTBIO HOPUAMYECKOrO JIMIA, a TAKKE WHbBIC
CBEJCHMSI, IPENYCMOTPEHHBIE 3aKOHOM JUISl FOPUINYECKUX JIML] COOTBETCTBYIOLIETO BU/IA.

B yupenurenpHbIX NOKYMEHTaX HEKOMMEPYECKUX OPTaHU3ALMN U YHUTAPHBIX NPEANPHS-
THUI, a TaKXKe HEKOTOPbIX KOMMEPYECKUX OpPraHU3alUi TOJKHBI ObITh 0053aTEIbHO OIPEIeIICHBbI
IIPEIMET U LIETIH JEATEIbHOCTH.

B yupeanTenbHOM JOrOBOpE yUpeAUTENIN 00A3YIOTCS CO3/aTh IOPUAMYECKOE JIMIO, OIpe-
JEJIAIOT MOPAIOK COBMECTHOM IEATENBHOCTH 10 €r0 CO3JAHMIO, YCIOBUSA IIEPENAUYn €My CBOETO
MMYIIECTBA U Y4ACTHUsI B €r0 AEATEIbHOCTH, YCIOBHS U NOPSIOK PACIPENEICHU MEXAY ydacT-
HUKaMH TPUOBUIH M YOBITKOB, BOIIPOCH! YIPABJICHHUS JACATEIILHOCTBIO IOPHINYECKOTO JINIIA, BbI-
X0Jla yupeauTesnei (y4acTHUKOB) U3 €ro COCTaBa.

4.4. /IuneH3upoBaHue OT/AeJbHBIX BUAOB JeSITEJIbHOCTH IOPHINYECKOro JINIA

JlunensupoBanue sBusieTcss (OPMOIl TOCYTApPCTBEHHOTO KOHTPOJS 3a JESTeNbHOCTHIO
IOPUINYECKUX JIHII.

B cootBerctBuu co cr. 49 'K PO otnenbHbIMU BUAAMU JESTEIBHOCTH, IIEPEUEHb KOTOPBIX
OIpEEIAETCS 3aKOHOM, IOPUIUYECKOE JIMII0 MOKET 3aHUMAThCSl TOJIBKO Ha OCHOBAaHWM CIIELH-
aIbHOTO paspeiieHus (uieH3un). Jlunensus sBiaseTcs oPUIMaATbHBIM JOKYMEHTOM, KOTOPBIN
paspeniaeT OCyIIECTBICHUE YKa3aHHOIO B HEM BUJA JACSITEIBHOCTU B TE€UYEHHUE YCTAHOBIEHHOIO
CpOKa, a TaKKe OIPEAEIIAET YCIOBHS €€ OCYIIECTBICHHUS.

[lepeueHs BUIOB AEATEIHHOCTH, HAa OCYIIECTBICHHE KOTOPBIX TPEOyeTCs TUIECH3US, U OP-
TraHOB, YIOJIHOMOYEHHBIX Ha BEJACHHUE JIMLIEH3UOHHON AESITENbHOCTH, onpeeseH deaepalbHbIM
3akoHOM OT 8 aBrycta 2001 r. Ne 128-D3 «O nuieH3UpOBaHUU OTICIBHBIX BHJIOB ACSTEIHHO-
ctuy». Heo6xo1MMo nMeTh B BUAY, YTO COJAECPIKAIIUICS B 3aKOHE MePEUYCHb BUOB JCSITEIBHOCTH,
NOJJISKALINX JUIIEH3UPOBAHUIO, HE SIBIISETCS MCUEPIBIBAIOIIUM, ITOCKOJIBKY €ro JelcTBUE HE
pacrpocTpaHseTcss Ha T€ BUJBI JACSITEIBHOCTH, OCOOBINM TOPSIOK JIUIIEH3UPOBAHHUS KOTOPHIX
YCTaHOBJIEH 3aKOHOAATeIbHBIMU akTamMu Poccuiickoii denepannn (0aHKOBCKasi, cTpaxoBas Jies-
TETBLHOCTH | T.I1.).

JluneH3upoBaHue BUOB JAEATEILHOCTH OCYIIECTBISAIOT (eiepaibHbIe MUHICTEPCTBA U Be-
JIOMCTBA, a TaK)Ke UCMIOJHUTENbHBIE OpraHbl cyobekToB Poccuiickoii Deneparuu.

[Topsinok BeleHUs JTUIIEH3UOHHOW JEATENbHOCTH TaKXKe ONpEAeNIeH 3aKOHOM. Jlns momy-
YEHUs JINIICH3UU 3asBUTEIb MPEJCTABISET B OpraHbl, YIIOJHOMOUYEHHBIE HAa BEJACHUE JUIECH3U-
OHHOM JI€ATEIbHOCTH, KOMIUIEKT JOKYMEHTOB, BKJIIOUAIOUIUI 3asBJI€HHE O Bblaye JIMIEH3UU,
KOIMUU YUPEIUTETBHBIX JOKYMEHTOB M CBUETENHCTBA O TOCYAAPCTBEHHOW PETUCTpaIiuu, CBHIE-
TEIbCTBO HAJIOTOBOTO OpraHa O MOCTAaHOBKE Ha Yy4YeT, JOKYMEHT, MOATBEPXAAIOIIUN OIjIaTy
coopa. IlpencraBneHrne MHBIX JOKYMEHTOB B 3aBUCHMOCTH OT CHEIU(GUKUA COOTBETCTBYIOILIETO
BUJA JIEATEIBHOCTH MOXET OBITh MPEIYCMOTPEHO B MOJIOKEHUU O JIMIIEH3UPOBAHUH COOTBET-
CTBYIOILETO BU/IA I€ATEILHOCTH, KOTOpoe yTBepxkaaercs [IpaButensctBom PO.

Ha npakTtuke NIuieH3UpYyIONIME OpPraHbl OTKAa3bIBAIM B BbIJAYE JIMIIEH3UM TaKKe B TOM
cllydae, KOrja ycTaB IOpUIMYECKOro JIMIA HE COJEepsKal MepeuyeHb BUIOB JIEATEIbHOCTH, IS
OCYIIECTBIIEHUSI KOTOPO# TpeboBayiach JHIeH3Us. JTa mpoodsema Obia penieHa [locranoBaeHH-



eM [Inenyma BepxoBHoro Cyna P® u [lnenyma Briciiero Apourpaxuoro Cyna P® ot 1 utons
1996 1. Ne 6/8 «O HEKOTOPBIX BONpOCAX, CBA3aHHBIX C MPUMEHEHHEM YacT nepBoii ['paxkiaH-
ckoro koaekca Poccuiickoit @eaepauun» (1. 18). [lockonbky KOMMEpUecKue OpraHu3aliu, 3a
UCKJIIOYEHUEM YHUTAPHBIX MPEANPUATHI M MHBIX OpPraHu3alui, IPEeIyCMOTPEHHBIX 3aKOHOM,
HaJIeJIeHbl O0IIel MPaBOCIIOCOOHOCTHIO, TO, CIEA0BATEIbHO, KOMMEPUECKON OpraHu3aliu He
MO>KET OBITh OTKA3aHO B BbIJaue JIMLIEH3UH HA 3aHATHE COOTBETCTBYIOIIKUM BUJIOM JIEATEIbHOCTH
TOJIBKO Ha TOM OCHOBAaHHH, YTO COOTBETCTBYIOIIMI BHJI NEATEIBHOCTH HE INPEIYCMOTPEH €€
Y4pEIUTENbHBIMU IOKYMEHTAMH.

JluneH3uu BbIIAIOTCA HA OIpENEJIeHHbIH CPOK, B 3aBUCUMOCTH OT Clienu(UKH BUAA Jies-
TENbHOCTU (HE MEHee 5 JIeT), OTAEIbHO Ha KaXAbld BuA JesaTenbHOCTH. Ilepenaya nuneHsuun
JPYroMy IOpUIMYECKOMY WU (PU3HUECKOMY JIHILY 3aIPEIIaeTCsl.

[TpaBo IOPUINYECKOTO JIMLA OCYIIECTBIISATH JESITEIBHOCTH, HAa 3aHATHE KOTOPOH HE0OXO-
JUMO TIOJIy4E€HHE JIMLEH3UM, BO3HUKAET ¢ MOMEHTA II0OJIy4YEHUs TaKOW JIMLEH3UH WU B yKa3aH-
HBII B HEM CPOK M IPEKpaILaeTcs M0 UCTEUEHUH CPOKA €€ IEUCTBUS, €CIIM MHOE HE YCTAHOBIIEHO
3aKOHOM WJIM UHBIMH IIPABOBBIMU aKTaMHU.

B cootBerctBum co ct. 173 'K P® cnenka, coBepiieHHas IOPUINICCKAM JIMIIOM, HE UMe-
IOLIUM JIMIIEH3UH Ha 3aHSATUE COOTBETCTBYIOIIEH NEATEIBHOCTHIO, MOKET OBITh MIPU3HAHA CYJIOM
HEJEUCTBUTEIBHON MO UCKY 3TOr0 FOPUIMYECKOTO JIMIA, €r0 yupeauTens (y4acTHUKA) WU roc-
YAApCTBEHHOI'0 OpraHa, OCYIIECTBIISIOEr0 KOHTPOJIb WM HAA30p 3a ACATEIBHOCTBIO I0OpUande-
ckoro juna. OcylecTBIeHUE JeSTEIbHOCTH 0€3 HaIeKaIllero pa3pelieHns (JIULEeH3UN) sBIseT-
cst cortacHo cT. 61 'K P®D ocHoBanueM uisl NPUHYUTENBbHOMN JTMKBUIALNN IOPUANYECKOIO JIMLA
M0 PELIEHUIO Cy/a.

4.5. Peopranu3anusi ¥ JJUKBUIALMS IOPUIAYECKOT0 JIUIA

IOpunnueckoe Mo co3gaeTcs, Kak MpaBuio, 0€3 OrpaHUYCHHS CPOKa €ro JCHCTBUS, T.C.
Ha HEONpeIeNeHHbIN CpoK. [Ipekpalenue ero AesaTenbHOCTA TPOUCXOIUT B pPE3yJIbTaTe peopra-
HU3AIY WY JIMKBUJIAITNH.

Peoprannzanueil aBisieTcs TaKoe U3MEHEHUE FOPUINYECKOTO JIUIA, TPU KOTOPOM BCE Ipa-
Ba U 00513aHHOCTHU WJIM MX YaCTh MEPEXOJAT K IPYroMy IOPUIUYECKOMY JIHILY (JTUIaM), T.€. peop-
TFaHU3alMs FOPUINYECKOTO JUIA MPENOIaraeT UCIOIb30BaHNE MPOLETYPhI PABONPEEMCTBA.

Peopranusanus 10puAMYECKOTO JIUIIAa MOXKET OBITH JOOPOBOIBHONW UM MPUHYAUTEITHHOM.
JloGpoBosbHAST peopraHu3aIys FPUIXNIECKOTO JTUIA OCYIIECTBISETCS 10 PEIICHUIO ero yupeau-
Tenel (y4acTHHKOB) MO0 OpraHa IOPUINYECKOrO JIMIA, YIIOJTHOMOUYEHHOTO HAa TO YUPEAUTENb-
HBIMH JIOKYMEHTaMH. B psije cinydaeB peopraHusaius IOPUAMYECKUX JIHII MOXKET OBITH OCY-
LIECTBJICHA JIUIIIb C COTJIACHS] YIIOJTHOMOYEHHBIX TOCYJaPCTBEHHBIX OPraHOB.

[IpunynurensHas peopranu3aius PUINIECKOro JIUia B (hopMe pa3aeieHus Uil BhIeIe-
HUSI OCYIIECTBIISIETCS. B CIIydasiX, YCTAHOBJICHHBIX 3aKOHOM, IO PEMICHUIO YIMOJTHOMOYEHHBIX
TOCYIapCTBEHHBIX OPTraHOB WM CY[Ia.

Ilpumep. B cootserctBun co ct1.19 3akona PCOCP ot 22 mapra 1991 r. «O koHKypeHIIMN
Y OrPAHMYEHUH MOHOIIOJIUCTUYECKOMN NeATEIbHOCTH HAa TOBAPHBIX PBIHKAX» MO PEIICHUIO aHTH-
MOHOIOJILHOTO opraHa (MwunuctepcTBa Poccuiickoii denepanuu mo aHTUMOHOIOJIBHON TOJH-
TUKE U Toaaepkke npeanpunnmMatenbetBa (MAIT Poccun)) BO3MOXKHO IPUHYAUTETHHOE pa3jie-
JIEHUE XO3SUCTBYIONMNX CyOBEKTOB, 3aHUMAIOIINX JTOMUHUPYIOIIEE MOJOKEHNE U OCYIIECTBIIS-
FOIIIMX MOHOMOJUCTHYECKYIO IESITENBbHOCTb.



Peopranuzanus 1opuIndecKkoro jmia B cooTBeTcTBUM cO cT. 57 'K P® npoucxoaut B
dbopMe pa3aeneHus PUINIECKOTro JIUIA U CO3JaHMs Ha €r0 OCHOBE HECKOIBKUX CAMOCTOSTEIb-
HBIX IOPUIAUYECKHUX JIUI, BBIICICHUS U3 IOPUIUUYECKOrO JIMIa HOBOTO FOPUAMYECKOTO JIULA MPU
COXpPaHEHUHU CYIIECTBYIOLIETO, CIUSHUS HECKOIBKUX FOPUIAYECKUX JIUI U CO3/IaHMs OJTHOTO HO-
BOT'O FOPUIMYECKOTO JIMIIA, IPUCOCTUHEHUS OJTHOTO FOPUANYECKOro JIMLA K JPyroMy U mpeodpa-
30BaHMS OJTHOT'O FOPUJIMYECKOIO JUIA B IPYroe, T.e. peopraHu3anms IPUANUYECKOro JIMIa BO3-
MO’KHA IyTEM CIIMSHUA, PUCOEINHEHUS, pa3/ieieHus, BeIIeIeHus U npeodpa3zoBanusi. Bo Bcex
CIIydasiX peopraHu3alliy MpaBa U 00S3aHHOCTH NMPEKPATUBIIETO ACSITEIbHOCTb IOPUAUYECKOTO
auna (i) IepexoaarT K CO3JaHHbIM Ha UX OCHOBE IOPHIMYECKUM JIMLaM, T.e. BO3HUKAET Mpa-
BOIIPEEMCTBO.

[Tpu cnusiHUM, IPUCOSAMHEHUH W TIPE0Opa30BaHUM IOPUAMYSCKUX JIHII TIPaBa U 00S3aHHO-
CTH B MOPSJKE MPABOMPEEMCTBA NEPEXOAAT K BHOBb BO3HUKIIINM FOPUIUYECKUM JIMLIAaM B COOT-
BETCTBHHU C IEPEJATOUYHBIM aKTOM.

[Ipu pazneneHuu U BBIACTICHUHM IOPUIMYECKUX U MpaBa U OOSI3aHHOCTU MEPEXOAT K
BHOBb BO3HUKIIUM IOPUINYECKUM JIUI[AaM B COOTBETCTBHH C Pa3ACIUTEILHBIM OaTaHCOM.

Peopranuzamus 10puIn4eckoro Juila MoApa3yMeBaeT COXpPaHEHUE BCEX €ro 00sS3aTebCTB
nepen TpeTbuMu nunamMu. O0s3aTenbCTBA PEOPTaHU3YyEeMOTO FOPUINYECKOro JUIa HE MpeKpa-
LIAI0TCSI, a IEPEXOAT K ero IpaBolpeeMHUKaM. B ciyuae eciu paznenurenbHblid OanaHc HE a-
€T BO3MOXHOCTH OIpPEIEIUTh IPABOIPEEMHHUKA PEOPraHU30BAHHOIO HOPUIUYECKOrO JIMLA,
BHOBb BO3HHUKIIIHE IOpUAHYECKUE juIa, corigacHo cr. 60 'K P®, necyr conmmapHyio OTBET-
CTBEHHOCTb 110 0053aTeIbCTBAM PEOPraHU30BAHHOIO IOPUAMUYECKOTO JIMLA MEPE]l €ro KpeauTo-
pamu. DTO 03HAYAET, YTO KPEAUTOP PEOPraHN30BAHHOTO IOPUANYECKOTO JIMIIA BIIpaBe TpeOOBATh
UCIIOJTHEHUS 0053aTeNbCTBa OT JIF0OOT0 MPAaBOMPEEMHUKA B TTOJIHOM 00beMe.

JIukBUIAIUS FOPUIUYECKOrO JIMIA BJICYET €ro mpekpaiieHue 0e3 mepexoja mnpaB U o0s-
3aHHOCTEW B MOPSAAKE MIPABONPEEMCTBA K JPYTUM JIMLIAM.

KOpuandeckoe 10 MOXKET OBITh JIUKBHAMPOBAHO JOOPOBOIBHO MO PEIICHUIO €T0 ydpe-
nuTenel (y4acTHUKOB) MO0 YIOJIHOMOYEHHOTO OpraHa IopUINYECKOro JIMIA B CBSA3H C UCTede-
HUEM CpOKa, Ha KOTOPBIM CO34aHO HOPUIUYECKOE JIMIO, C JOCTUKEHUEM LEIH, pagid KOTOPOi
OHO CO3/1aHO, WJIH TI0 UHBIM NTpuYrHaM. Kpome Toro, IopuandecKoe U0 MOXKET ObITh JTUKBH/IH-
POBaHO B MPUHYAUTEIBHOM TOPSJIKE MO PEHICHUIO Cyna (apOUTpakHOrO Cyna) B cliydae OCy-
HIECTBIICHUS JEATENLHOCTH 0€3 HaAMeXKaIlero pa3pemeHus (JIMIEeH31H) T100 e TeNbHOCTH, 3a-
MPEIEHHONW 3aKOHOM, JHO0 ¢ WHBIMU HEOJHOKPATHBIMH WU TPYOBIMH HApYIICHUSMHU 3aKOHA
WJIM UHBIX NIPABOBBIX aKTOB, @ TAK)KE B MHBIX CIy4asx, MPEAYyCMOTPEHHBIX [ paXkJaHCKUM KOAEK-
coMm PO.

[IpakTuueckre MeEpONpPUSATHS, CBSI3aHHBIE C JIMKBHJIALMUEH FOPUIAUYECKOrO JIUIA, OCY-
LIECTBIIAIOTCS JTUKBUAALMOHHON KOMUCCHUEH, HA3HAYaeMOW yUYpEIUTEISIMU IOPUINYECKOTO JINIA
WM OPTaHOM, MPUHSBIINM PEIICHUE O JUKBUIAIUHN Fopuandeckoro jguia. C MOMEHTa Ha3Have-
HUS JTUKBUIAIIMOHHON KOMHUCCUU K HEH MEPEeXOAST IMOTHOMOYHS IO YIPABJICHUIO JeJIaMU FOpH-
JUYECKOTO JIUIIA.

[Topsiniok AMKBUAALMH IOPUIUYECKOTO JIULA U MOJTHOMOYHS JIMKBUJAMOHHON KOMHMCCHH
noipoOHO onpeneneHsl B ¢T. 63 'K PO.

JInKkBHUIAIIMOHHAS KOMHUCCHS TIOMEIIAeT B OpraHax MevaTy MyOIHKaIUio O TUKBUIAIINHN U O
MOPSIIKE W CPOKE 3asiBJICHUS TPEOOBAHUN €r0 KPEAUTOPaMH, a Tak)Ke MPUHUMAET MEPHI K TTOTY-
YEHUIO0 T€OUTOPCKOM 3aI0JDKEHHOCTH, K BBISIBJICHUIO U YBEIOMJICHUIO KPEIUTOPOB O JIMKBUIA-



MW IOpUIAYECKOoro Juna. B cooTBeTcTBUM ¢ ['paskIaHCKUM KOJEKCOM CPOK 3asiBJICHHUST TPeOo-
BaHUI €ro KpeIuTOpaMu HE MOXKET OBITh MEHEE JIBYX MECSICB ¢ MOMEHTA MyOIUKaIlMU O JIMK-
BUJIALMU FOPUANYECKOTO JIALIA.

JIMKBHIAITMOHHAST KOMHUCCHSI COCTABJISIET MPOMEKYTOUHBINM JTUKBHUIAIIMOHHBIN OanaHc, Co-
JIepKalui CBEJICHUS O COCTaBE MMYLIECTBA JUKBUJIUPYEMOIO IOPHUIMYECKOIO JIMLA, NIEPEUYCHb
MIPEAbSIBICHHBIX KPEAUTOPAMHU TPEOOBAHUH, a TaK)Ke Pe3yJbTaThl UX paccMoTpeHus. [Ipomexy-
TOYHBIN JIMKBUJAIMOHHBIA OajlaHC JOJDKEH OBITh YTBEPIKIAEH YUPEIUTEISIMH WIIH YITOJTHOMOYCH-
HBIM OPTaHOM KOPUIAYECKOTO JIULIA.

ITocne 3aBepuieHUs] pacyeTOB C KPEAUTOPAMH JIMKBUIALMOHHAS KOMMCCHUS COCTaBIISIET
JUKBHJIAIMOHHBIN OallaHC, KOTOPBIA YTBEPKIAACTCS YUPEIUTEISIMHA WA YIOJTHOMOYCHHBIM Op-
FaHOM KOPUANYECKOTO JIUIIA.

JIukBHIALMS FOPUAMYECKOTO JIULA CUUTAETCS 3aBEPLICHHON, a FOPUANYECKOE JIULO - IIpe-
KPaTUBIIMM CYIIECTBOBAHHE MOCIIE BHECEHHSI 00 3TOM 3alUCH B €IMHBIN TOCYIapCTBEHHBIN pe-
€CTp IOPUJINYECKUX JIUII.

4.6. [IpaBoBbIe OCHOBBI HECOCTOSATEILHOCTH

OcHoBaHMsI TPU3HAHUS JIOJDKHUKA HECOCTOSITENbHBIM (OaHKPOTOM) WM OOBSBICHUS
JOJKHUKOM O CBOEW HECOCTOATEIbHOCTU (OaHKPOTCTBE), MOPSAOK M YCIOBUSI OCYLIECTBIICHUS
Mep IO MPEAYNPEKISHHIO HECOCTOSTENFHOCTH (0aHKPOTCTBA), IPOBEICHUE BHEIIHETO yIIpaBIIe-
HUSL U KOHKYPCHOI'O MPOM3BOJCTBA M WHBIE OTHOILIEHUS, BO3HUKAIOIIHWE NPU HECHOCOOHOCTH
JOJKHUKA YAOBJIETBOPUTH B IOJHOM OObeMe TpeOOBaHUS KpEeIuTOpOB, peryiaupyrorcs Dene-
paJIbHBIM 3aKOHOM OT 8 stHBaps 1998 r. «O HecocTosTeNnbHOCTH (OAHKPOTCTBE)Y.

B cooTrBercTBUU ¢ 3aKOHOM HECOCTOSITENILHOCTBHIO (0AHKPOTCTBOM) SIBJISIETCS IPU3HAHHAS
apOUTPaKHBIM CYJIOM HJIM OOBSIBICHHAS IOJDKHUKOM HECIIOCOOHOCTH JOJDKHHUKA B TMOJHOM 00b-
eMe YIOBIETBOPUTH TPeOOBAHUS KPEIUTOPOB MO JEHEKHBIM 00s3aTENbCTBAM U (UJIM) HCIOJI-
HUTb 00S3aHHOCTb MO yIjaTe o0s3aTeNbHbIX MiaTexeil. HecocTosTenbHBIMU MOTYT OBITH MpU-
3HaHbl BCE IOPUIUYECKHE JINLIA, SABIISIOMINECS KOMMEPUYECKMMH OpraHU3alUsIMH (32 UCKIIOYEHU-
€M Ka3eHHBIX MPEeANpUATHil), a TaK’Ke HEKOMMEpPUECKHE OpraHu3aluy, JAeHCcTByomue B hopme
NOTPEOUTETHCKOTO KOOIIEPATHBA, OJIArOTBOPUTEIHHOTO UM UHOTO (POHJIA.

Jleno o GaHKpOTCTBE OpraHU3alMM - JOJHKHUKA MOXET ObITh BO30YKJIE€HO apOUTpaKHBIM
CyIOM, eciu TpeOOBaHMSA K JOJDKHUKY COCTaBisfA0T He MeHee 500 MUHMMalIbHBIX pa3MepoB
OIJIaThl TPyAa, MPHU 3TOM JOJDKHUK HE UCIIOJIHSAET COOTBETCTBYIOIIME O0s3aTeNbCTBA U (MIIM)
00513aHHOCTH B TEYEHHE TPEX MECALIEB C MOMEHTA HACTYIUIEHHs 1aThl UX UcnoiaHeHus. CoctaB u
pasmep JeHEeXHBIX 0053aTeIbCTB M 0053aTENbHBIX ITUIATEKEH ONpeeNsioTcs Ha MOMEHT I10J1a4uu
B apOUTpaKHBIN Cy/1 3asiBJICHUS O IPU3HAHUU JOJKHUKA OAHKPOTOM, JJIsl OTIpeAeNIeHUs] HAIUYHs
NPU3HAKOB OAaHKPOTCTBA JIOJDKHUMKA NPUHHUMAETCS BO BHUMAaHHE pa3Mep JACHEXKHBIX 00s3a-
TEJIbCTB, B TOM YHUCIIE pa3Mep 3aJ0JKEHHOCTH 3a Mepe/laHHble TOBAPhl, BHIMIOJHEHHbIE PA0OTHI U
OKa3aHHBIE YCIIYTH, CYMMBI 3aiiMa C y4€TOM IMPOILIEHTOB, MOJUIEKAIINUX YIIIaTe JOHKHUKOM.

3akoH «O HecoCTOATENbHOCTH (OaHKPOTCTBE)» IMpelycMaTPUBAET HECKOJIBKO MPOLEIYD,
KOTOPbIE MOTYT OBITh IPUMEHEHBI K JJOJKHUKY:

1) nocynebHast caHalus — MepbI 110 BOCCTAHOBJICHHIO IJIATEXKECIIOCOOHOCTH JOJDKHHKA,
IpUHUMaeMble COOCTBEHHUKOM MMYILECTBA JOJDKHUKA — YHUTAPHOTO MPENNpUATHUS, YUpeauTe-
JsiMH (YIaCTHUKAMHF) JTOJDKHHUKA - FOPUANYECKOTO JIUIA, KPEIUTOPaMHU TOJDKHUKA ¥ WHBIMU JTU-
[aMH B 1EJISX NpeaynpekaeHus: 0aHKpOTCTBa;



2) HabmroieHne — mporeaypa 0aHKpOTCTBA, MPUMEHseMas K JOHDKHUKY C MOMEHTA TPUHS-
TUsI apOUTPaKHBIM CYJIOM 3asIBIICHUS O MPU3HAHUU JOJDKHUKA OAHKPOTOM B IEJSAX 0OecTeueHus
COXPaHHOCTH UMYIIECTBA JOJHKHUKA M IPOBEICHUS aHAIN3a (PMHAHCOBOTO COCTOSHUS JOKHU-
Ka;

3) BHemIHee ympaBiieHue (CyneOHasi caHaIus) — mpoueaypa OaHKPOTCTBA, MPUMEHSIeMas K
JOJDKHUKY B LENSAX BOCCTAHOBJIICHHS €T0 IUIATEKECIIOCOOHOCTH, ¢ Iepeaadeii OJTHOMOYHH 110
YIIPaBJICHUIO JTOJDKHUKOM BHEIIHEMY YIpaBIIOMEMY. B meproJi BHEUIHEro YIpaBieHHs BBO-
JUTCS MOPATOPHI — TMPUOCTAHOBJICHUE WCIOJIHEHUS JODKHUKOM JICHE)KHBIX 00s3aTelbCTB H
YILIaThl 00sI3aTEIbHBIX TUIATEKEH;

4) KOHKYPCHOE MPOHM3BOJICTBO — Tpoleaypa OaHKpOTCTBA, NpUMEHseMas K JIOJDKHUKY,
NPU3HAHHOMY OaHKPOTOM, B IEJISIX COPA3MEPHOTO YAOBJIETBOPEHHS TPEOOBAHUN KPEIUTOPOB.

Ocobast pons B mpoueaypax OaHKPOTCTBA OTBOJUTCS apOUTPAKHOMY YHPABISIOIIEMY
(BpEMEHHOMY YIPABISIONIEMY, BHEIIHEMY YIPABISIOMIEMY, KOHKYPCHOMY YIPABISIOLIEMY) —
JWIly, Ha3HaYaeMOMY apOUTpPaXKHBIM CYIOM ISl MPOBEACHUS MpPOIenyp OaHKpOTCTBA U OCY-
[IECTBJICHUSI MHBIX MTOJIHOMOYHI, YCTaHOBJICHHBIX HacTosAumM DeaepanbHbIM 3aKOHOM. YTIpaB-
JISIFOIIMM MOYKET OBITh HA3HAYEHO JIUIIO, 3aPETHMCTPHUPOBAHHOE B KAUECTBE WHIMBHIYaIbHOTO
NpEANPUHUMATEIS U UMEIONIEEe JIMIICH3UIO Ha YKa3aHHBIN BUI JICATEIBHOCTH.

4.7. OpraHu3aiuoOHHO-TPAaBOBbIE (POPMBI KOMMEPUYECKHUX U HEKOMMEPUYECKHUX JIHIL

1. Kommepueckue opeanuszayuu

1.1. Xo3zsaiicmeennvie 0bwecmea u mosapuujecmed

X03sUCTBEHHBIC OOINECTBA M TOBAPUIIECTBA SBISIOTCS HauOoJiee paclpoCTPaHCHHBIMU
BUJAMHU FOPHINYECKUX JIUI. XO3SHCTBEHHBIMH TOBapHIIECTBAMHU M OOIIECTBAMHU IPU3HAIOTCS
KOMMEPUYECKHUE OpPTraHU3aIlii C YCTaBHBIM (CKJIaJIOYHBIM) KAIMTAJIOM, Pa3Je/ICHHBIM Ha JIOJIU
(BKyanbl) yupenurenent (yuactTHUKoB) (cT. 66 'K PD).

OcHOBHOE UX pa3auy4ue B TOM, YTO OOIIECTBA — 3TO OObEIUHEHHE KAlHUTAaJIOB, a TOBApHU-
niecTBa — OOBEAMHECHHE JIMII, T.€. YYACTHUKHM TOBApPHUIIECTBA 00sS3aHBI HE TOJBKO OOBEIMHHUTH
4acTh CBOETO MMYIIIECTBA, HO M JIMYHO yYaCTBOBATH B JICATECILHOCTH TOBAPHUIINECTBA, & yUACTHE B
o0mIecTBe MoJIpa3yMeBaeT TOJHKO BHECCHHE MMYIIICCTBCHHOTO B3HOCA W HE MPEIyCMATPUBACT
BO3JIO’KEHUSI Ha YYaCTHUKOB 00IllecTBa MHBIX 00si3aHHOCTEH. Kpome Toro, obmiecTBa U ToBapu-
[IeCTBAa UMEIOT U UHbIE OTIau4us (Tabm. 1).



Tabmuma 1 OTnuuuTensHbIe MPU3HAKK TOBAPHUIIIECTB U 00OIIECTB

[Ipu3znak

ToBapuiecTBo

OO011ecTBO

1. Bun o0benuaeHms

OO0ObeauHEHNE JIUIT

O0beMHEHNE KAITUTAJIOB

2. PaznoBugHOCTH [TommOE ToBapuiecTBo | OOIIECTBO ¢ OTpaHUICHHON
ToBapumiectBo Ha Bepe | OTBETCTBEHHOCTHIO
(KoMMaHIUTHOE ToBapuiie- | OOIIECTBO ¢ JOTIOTHUTEIIBHOMH
CTBO) OTBETCTBEHHOCTHIO

AKIMOHEPHOE 00IIECTBO

3. Konmu4ecTBO y4acTHHKOB He wmenmee mByx mmn B |Moxker OBITh CO3MaHO OJHUM
MOJTHOM JIULIOM
He w™enee Tpex gun B
KOMMAaHIUTHOM

4.  CyObekTHBIi  cocTaB | MnauBuayansHble  Opeanpu- | ['paxaane

YYaCTHUKOB HUMAaTENN IOpunnveckue numa

Kommepueckue opranuzanuu

5. Pa3Mep OTBETCTBEHHOCTH
YYaCTHHUKOB

[Monnas (HeorpaHWYECHHAs)
OTBETCTBEHHOCTH BCEX WJIM Ya-
CTH YYaCTHHKOB

OFpaHI/I‘IeHHaSI OTBCTCTBCH-
HOCTb YYaCTHHUKOB

6.YupenurenbHble JIOKYMEH-
ThI

ToJIBKO yUpeauTENbHBIN 10r0-
BOD

YupeauTenbHblii JOrOBOP U
yctaB B OO0 u OAO
Tonbko yctaB B AO

7.HopmaTuBHBIE aKThI, OMpe-

Tonbko ['paknanckuii Kogekc
PO

Oo6mue nosoxenus B ['pax-
TAHCKOM KOJEKCE

JIETSIIOIME TPABOBOM CTATyC
OpTraHHU3aIun 3axon «O6 obmecTBax ¢ orpa-
HUYEHHOM OTBETCTBEHHOCTHIO)
3akoH «O0 aKIMOHEPHBIX 00-

mecTBax»

YCTaHOBJEH B 3aKOHOIATEIb-
ctBe: 3A0 u OO0 - 100
MPOT

OAO - 1000 MPOT

8.MuHUMaIIbHBIN pa3mep 3aKOHOAATENHHO HE YCTAaHOB-

YCTaBHOTO (CKJIaJJOYHOTO) JIeH

KamnuTajia

Ho o6miectBa u ToBapuiiecTBa UMEIOT U HEKOTOpBIE 001Me uepThl. OHA U3 HUX — MPaBO-
BOIl peXMM UMYIECTBA O0IECTBAa M TOBapUIIECTBAa. XO35SHCTBEHHbIE OOILIECTBA U TOBapHILE-
CTBa SIBJIAIOTCS COOCTBEHHUKAaMU CBOETro umyniectsa. B coorserctBum co ct. 66 I'K P® nmymie-
CTBO, CO3JJaHHOE 3a CUET BKJIAJIOB yupeauTesel (Y4acTHHUKOB), a TaKKe MPOU3BEAECHHOE U MpU-
o0peTeHHOe XO3IHCTBEHHBIM TOBAapUIIECTBOM MJIM OOIIECTBOM B IpPOIECCE €ro IesTeIbHOCTH,
NPUHAICKUT EMY Ha paBe COOCTBEHHOCTH.

[TonHOE TOBapHUIIECTBO SIBNIsIETCSI OCHOBHOW (hopMoii ToBapuiecTB. [TomHBIM npu3HaeTcs
TOBApHUIIECTBO, YYACTHUKH KOTOPOTO (IIOJIHbIE TOBApUIIM) B COOTBETCTBHM C 3aKJIIOYCHHBIM
MeXJy HUMH JJOTOBOPOM 3aHMMAIOTCSI MPEANPUHUMATENbCKON AESITeTbHOCThI0O OT UMEHU TOBa-
PHILECTBA U HECYT OTBETCTBEHHOCTH [0 €ro 005A3aTeIbCTBAM PUHAUISKAIIUM UM UMYIIECTBOM
(ct. 69 TK PD).

I'paxxnanckuil kogekc P® nocTaToyHO MOMHO OMpEAENseT MPaBOBOE MOJIOKEHNUE U PETy-
JHUPYET NeATENbHOCTh MOJHBIX ToBapHiecTB. Ho Gobiias yacTh HOPM HOCHUT JHCTIO3UTHBHBIN
XapakTep U MOXKET U3MEHSTHCS IIPH CO3/ITaHUN KOHKPETHOTO TOBApPUILECTBA.



YyacTHUKaMH MOJTHBIX TOBAPHUIIIECTB MOTYT OBITh JIUIIL HHIUBUAYATbHBIC TTPEATIPUHIMA-
TEMH WU KOMMEpPYECKHE OpTaHM3alMH. YYACTHUK IIOJIHOTO TOBAapHUIIECTBA 00s3aH IJUYHO
y4acTBOBAaTh B JieJaX TOBAPHINECTBA U HECET MO 00sA3aTeIhCTBAM TOBAPUIIECTBA MONHYIO (He-
OTPAaHMYEHHYI0) OTBETCTBEHHOCTh BCEM CBOUM HMYIIECTBOM, U IMO3TOMY JIUIIO MOXET OBIThH
YYaCTHUKOM TOJIBKO OHOTO MOJHOTO TOBAPHILECTBA.

YupeauTeabHbIM TOKYMEHTOM IOJHOTO TOBAPHUILECTBA SBJISICTCS TOJBKO yUPEIUTEIbHBIN
JIOTOBOp, yCTaBa y moJiHoro toapuiiectsa HeT. B cr. 70 'K P® copepxutcs nepeyeHb cBeje-
HUM, KOTOPBIM JOJDKEH OTBEYATh YUPEAUTEIbHBIA JTOrOBOP MOJHOTO TOBapuilecTBa. B yupenu-
TEJIbHOM JIOTOBOPE MOJIHOTO TOBAPUIIECTBA JAOJKHBI COJIEPKATHCS CBEACHUS: O TOPSAIAKE yIpaB-
JIEHUS! IESITENIBHOCTHIO TOBAPHUILIECTBA; O Pa3MEPE U COCTABE CKJIAIOYHOTO KamuTajaa TOBapHILe-
CTBa; O pa3Mepe U MOPSIIKE U3MEHEHUS JI0JIEN KaXKI0r0 U3 YYaCTHUKOB B CKJIAJIOYHOM KaluTaJIE;
0 pa3Mepe, COCTaBe, CPOKaxX W MOPSAKE BHECEHUS UMH BKJIAJIOB; 00 OTBETCTBEHHOCTH yYaCTHH-
KOB 32 HapyIIeHHE 003aHHOCTEH M0 BHECEHUIO BKJIA/IOB.

B cootBerctBum co cr. 71 'K PO ynpaBnenue nesTeIbHOCTHIO MOJHOIO TOBapUILECTBA
OCYIIECTBIISIETCS MO OOIEMY COTJIACHI0 BCEX YYaCTHHUKOB, €CIIM MHOE HE MPEeIyCMOTPEHO B
y4peauTenbHOM 10roBope. Kakaplii yyacTHUK MOJHOTO TOBapHILEcTBa, coryacHo cT. 72 'K PO,
BIIPaBE JICMCTBOBaTh OT HMEHH TOBApUILECTBA 0€3 JOBEPECHHOCTH M CIICIIUATBHBIX MOJTHOMOYHUH.
Ho B yupemuTenbHOM JOTOBOpPE MOXKET OBITH YCTAaHOBJIICHO, YTO BEICHHE JIEJI TOBAPHIIECTBA
OCYIIECTBIISIETCS. COBMECTHO. B 3TOM ciydae aJisi COBEpIICHHS KaXKJIOW CHENKH TpeOyeTrcs co-
rJacue BCEX YYaCTHHKOB TOBAPHILIECTBA.

OTBETCTBEHHOCTh YYAaCTHUKOB MOJIHOT'O TOBAPUIIIECTBA MAaKCUMaJIbHA [0 CPABHEHHUIO C OT-
BETCTBEHHOCTBIO B MHBIX TOBapHIlecTBaXx W obOmiectBax. B coorBerctBumM co cr. 75 'K PD
YYaCTHUKHU TOJHOTO TOBAPHUIIECTBA COJIMAAPHO HECYT CYOCHAMApHYIO OTBETCTBEHHOCTH CBOUM
UMYIIECTBOM IO 00s3aTeNIbCTBaM TOBAPHINECTBA. JTa HOpMa 3aKOHA MUMIIEPATHUBHA U HE MOKET
OBITH U3MEHEHA M0 COTIAIIECHUIO YYaCTHUKOB TOBAPHILIECTBA.

Y4acTHUK TOBApHUILECTBA UMEET MPABO BBIUTH U3 TOBAPUILECTBA, 3asIBUB O MPEICTOALIEM
BBIXOJIC HE MEHEEe YeM 3a IIeCTh MECAIEeB /10 (PaKTHYECKOro BhIXOfa. B ciyuae ecnu ToBapwuie-
CTBO YYPEKJAJIOCh Ha OMPEACIICHHBIA CPOK, €r0 YYaCTHHUK MOYKET BBIUTH W3 TOBApHUIIECTBA
JWIIb TPU HATUYUHU YBOKUTEIBHBIX NMpHUUYMH. [Ipy BBIXO/E y4acCTHUKA U3 MOJHOTO TOBAPUILE-
CTBa €MY BBIILUIAYUBAETCS CTOMMOCTh YaCTH MMYILECTBA TOBAPHUILIECTBA, COOTBETCTBYIOIIAS JOJIE
ATOT0 YYaCTHHKA B CKJIaJOYHOM KallUTaJIe.

Y4YacTHHUK TOJTHOTO TOBApHILECTBA BIIPaBE YCTYMHUTHh CBOIO JOJIO (MIIM Jake €€ 4acTh) B
KanuTasje TOBapHUIIECTBA IPYrOMY YYaCTHUKY WM JTIOOOMY TpeThemy auily. M B Tom, u B Apy-
rom ciydae cornacHo cT. 79 'K P® tpebyercsi cormacue ocTanbHBIX YYaCTHUKOB TOBapHIIe-
CTBa.

Y4acTHUK TOBapUIIECTBA MOXKET OBITh MCKIIIOUYEH W3 TOBAPHUIIECTBA 1O €IUHOTIACHOMY
PEIICHUIO OCTAIOIINUXCS YIaCTHUKOB. VICKITIOUeHNE OCYIIECTBISAETCS B CY/I€OHOM TOPSIZIKE, a OC-
HOBaHHEM I UCKJIIOUEeHHUs B cooTBeTcTBUHU cO cT. 76 'K PD mokeT ObITh B TOM YHCIIE U TPY-
0o0e HapylIeHHe YYaCTHUKOM CBOMX OOS3aHHOCTEH MM «OOHAPYKMBIIASICS HECTIOCOOHOCTH K
Pa3yMHOMY BEJACHHUIO JE».

B cootBerctBuu co ct. 81 'K P® nonHoe TOBapHINEeCTBO MOICKUT 00s3aTeIbHOM TUKBH-
Al WIA MPeoOpa3oBaHUIO B OOIIECTBO, €CIUM B TOBAPHILIECTBE OCTAETCS €IUHCTBEHHBIN
YYaCTHUK.



Takum oOpa3oM, MOJHOE TOBAPHIIECTBO SBJISETCS YHUKAIbHOW (OpMON TpeamnmpuHUMa-
TEJIbCKOM JEATEIbHOCTH, OCHOBAHHOM Ha JIMYHOM JOBEPUU U CEPHbE3HOM HMMYILECTBEHHOW OT-
BETCTBEHHOCTH €r0 Y4aCTHUKOB. [103TOMY MONTHBIE TOBApUIIECTBA SIBISIFOTCS OOJIee MpUBIIEKa-
TenpbHOU (popMoii BeeHus ceMeitHoro Ou3Heca. HegoctaTkoM MOTHOTO TOBAPHINECTBA SBIISETCS
CJIOKHOCTh TPHUBJICYEHUS] BJIOKEHUU B CKJIQJOYHBIM KamWTall CO CTOPOHBI TPETHHUX JIMII, MO-
CKOJIbKY JIF000€ JIMII0, BKJIQ/IIBAIOIIEE UMYIIECTBO B CKJIAJ0YHbBIN KauTal MOJHOTO TOBApHILe-
CTBa, CTAHOBUTCS MOJHBIM TOBAPUIIIEM U IPUHUMAET Ha ce0si 0053aTeIbCTBA INYHO yYaCTBOBATD
B Jieniax oOllecTBa U HECTH HEOTPAHUYEHHYIO OTBETCTBEHHOCTH IO ero oOs3arenbcTBaMm. [lis
YKa3aHHBIX LieJiei 0OoJIbIIe MOAX0AUT OPraHU3allMOHHO-TIPaBOBas (popMa TOBApHILIECTBA Ha BEPE.

ToBapuIiecTBO Ha Bepe COBMEIAET B ce0€ 3JIEMEHTHI IOJIHOTO TOBAPHUILECTBA U 00IIecTBa
C OrPaHMYEHHOW OTBETCTBEHHOCTHIO. B 11€JI0M TOBAapHIIECTBO HA Bepe SIBISETCS Pa3HOBUAHO-
CTBIO TIOJIHOTO TOBAPUIIECTBA U K HEMY JIOJKHBI IPUMEHSITHCS ITpaBuiia KOJIEKca O MOJHBIX TO-
BApUIIECTBAX, €CIIU ATO HE MPOTUBOPEUYUT HOPMaM O TOBAPHUILIECTBE HA BEpE.

VYyacTHUKM TOBapHILECTBA HA Bepe MOJPA3JCIAIOTCS Ha JBE KaTErOpUU — IOJIHBIE TOBa-
PHUIIK U KOMMaHIUTHCTHI (BKIaquuku). [lonable ToBapuiy, cornacHo ct. 82 I'K P®d, ocymiects-
JSIOT OT UMEHH TOBApUIIECTBA MPEANPUHUMATENBCKYIO JEITeIbHOCTh U OTBEYAIOT MO 00s3a-
TEJIbCTBAM TOBAPHILECTBA CBOUM JIMUHBIM UMYIIECTBOM. A BKJIATUUKU (KOMMAHIUTUCTBI) HECYT
PHUCK YOBITKOB, CBSI3aHHBIX C JCSATEILHOCTHIO TOBAPHUIIIECTBA, B IIPEIeaX CYMM BHECCHHBIX UMH
BKJIQJIOB U HE MPUHUMAIOT YYacTHsl B OCYIIECTBICHUU TOBAPHUIIIECTBOM MPEAPUHUMATEIHCKON
JIeSATETLHOCTH.

[TonoxxeHnue MOJHBIX TOBAPHINEH, y4aCTBYIOIIMX B TOBApUILECTBE HAa BEpPE, U UX OTBET-
CTBEHHOCTh MO 0053aTelIbCTBAM TOBAPHUIIIECTBA COOTBETCTBYIOT MOJOKEHUIO YYACTHUKOB IOJ-
HOT'O TOBapHILECTBA.

Bxiiagurkamu B TOBapuUIIECTBaX Ha BEpe MOTYT OBITh U TpaxaaHe (IpeanpUHUMATETH U
HENpPEeINPUHUMATENN) U IOpUIUUYECKHe A (M1 KOMMEpUYeCKrue, 1 HEKOMMEpUYECKHUe OpraHu3a-
1IUH).

s co3naHusi KOMMaHIUTHOTO TOBapulIecTBa TpeOyeTcsl He MeHee TpeX JIUIL: JBYX IO0JI-
HBIX TOBApHIIEH W OJHOrO BKJIaauuka. Kak ¥ B MOJTHOM TOBApUILECTBE, €IMHCTBEHHBIM JIOKY-
MEHTOM KOMMAaHUTHOTO TOBAPHUIIECTBA SIBJISETCS YUPEAUTEIbHBIN T0roBOp (yCTaBa B KOMMAaH-
JUTHOM TOBAPHIIECTBE HET), KOTOPHINA MOMUCHIBAETCS TOJBKO MOJHBIMH TOBApUILAMHU, BKJIA-
YUKHA HE YYAaCTBYIOT B COCTABJIEHUHU U MOJANHUCAHUM YUPEIUTEIBHOTO AOTOBOpA. 3aKOHOATEI b-
CTBO MPENBSBISET OMpPE/EICHHbIE TPEOOBAaHUS K yUPEIUTEILHOMY JOTOBOPY KOMMAaHAMTHOTO
TOBapuIlecTBa. B uncne npoyero yupeauTenbHbli JOrOBOP TOBAPUILECTBA HA BEPE JOJIKEH CO-
JIep>KaTh CBEJICHUS O pa3Mepe M COCTABE CKIIAJIOYHOTO KaluTala TOBapHILECTBA, B TOM YHCIIE
pasMmep I0JId KaXJOrO W3 IOJHBIX TOBApUILEH U COBOKYIHBIA pa3Mep BKIJIAJIOB, BHOCHUMBIX
BKJIaIunKamMu. Pa3mep BKIIAJI0B KaKIOTO U3 KOMMAHIUTUCTOB HE OTPAXKACTCS B YUPEIUTEITHHOM
JIOTOBOPE M SIBJISIETCS TIPEAMETOM OTACIBHOTO JIOTOBOpAa C KaXJBbIM BKJIAAYUKOM, KOTOPBIM H
yIIOCTOBEpSIET BHECEHHE BKIIA/Ia.

[TockonbKy MOJIHBIE TOBAPHUIIY HECYT MOJIHYIO OTBETCTBEHHOCTh IO JieJIaM TOBApHUILECTBA,
UM TPEJO0CTaBIECHO MPABO YNPABIATH JIEATEIbHOCTHIO TOBapulecTBa Ha Bepe. [lopsiaok ympas-
JICHUS U BEJCHUS 1€l B KOMMaHIMTHOM TOBApHIIECTBE MOJHBIMU TOBAPHUIIIAMH CXOJEH C MOPSI -
KOM YIPABJICHHS B IOJIHOM TOBApHILIECTBE.

OcHoBaHMEM JIJIs1 JTUKBUIAIMM TOBAPUILIECTBA HA BEpPE SBIISICTCS BHIOBITHE BCEX y4acTBO-
BaBIIMX B HEM BKJIAAYUKOB. HO MOCKOJBKY B JaHHOM ClIy4ae KOMMAaHJUTHOE TOBApPHIIECTBO



(bakTUYeCKu TMpeBpallaeTcsl B MOJHOE, TO OCTaBUIMMCS MOJIHBIM TOBAapHUIIAM IPEI0CTABICHO
paBo MpeoOpa3oBaTh TOBAPHUILECTBO HA Bepe B IMOJIHOE TOBAPHUILECTBO. [Ipy BHIOBITHH MOIHBIX
TOBApPHUIIEH TOBApUILECTBO HA BEPE MPOAOIIKAET CBOIO IEATEIbHOCTD AK€ B TOM CJIy4ae, €Clid B
HEM OCTaHETCSI OAMH IOJIHbBII TOBAPHUILL.

Takum 00pa3oM, KOMMaHAWTHOE TOBAPHILECTBO XOTS U SBJSIETCS Pa3sHOBUIAHOCTHIO MOJI-
HOTO TOBApHUILECTBA, HO BKJIIOYAET HEKOTOPHIE DJIEMEHTHl OOIIECTB C OrPAaHUYEHHOW OTBET-
CTBEHHOCTBIO, B YaCTHOCTHU IIPABOBOE MOJI0KEHHUE BKJIaTUMKOB TOBAPUILECTBA.

OO6mecTBO ¢ orpaHM4eHHONW OTBEeTCTBEHHOCTHIO (OOQO) — 3T0 0011eCcTBO, YUpPEKIACHHOE
OJIHUM WJIM HECKOJbKMMH JIMIIAMH, KOTOpbIE HE OTBEUYAIOT MO 00s3aTeNbCTBaAM 00IlecTBa U
HECYT PUCK YOBITKOB, CBA3aHHBIX C €T0 JACATEIbHOCTBIO, B TIPEesiaX CTOMMOCTH BHECEHHBIX UMHU
BKJ1aJ10B (cT. 87 'K PD).

[IpaBoBOe moOJIOKEHUE OOIIECTBA C OTPAHUYCHHOM OTBETCTBEHHOCTBIO OINpEACIseTCs
I'paxxnanckum kogexcoM PD u ®enepanbHbiM 3akoHOM OT 8 eBpanst 1998 r. Ne 14-03 «O6
o0miecTBax ¢ OrpaHUYCHHONW OTBETCTBEHHOCTBIOY.

beiTyer MHeHue, 4TO OOIECTBO C OTPAaHMYEHHON OTBETCTBEHHOCTBIO IMOIYYHIIO CBOE
Ha3BaHHUE MOTOMY, YTO €r0 YYAaCTHUKU HECYT OTPaHMUYEHHYIO OTBETCTBEHHOCTH MO 00s3aTelb-
ctBam obmectBa. Ho Ha camom aene ydactHukd OOQO HUKaKoW OTBETCTBEHHOCTH IO 00s3a-
TeNbCTBaM OOIIECTBA HE HECYT, & PUCKYIOT JIMILb IOTEPSITh U HE MOJIYYUTh OOPATHO C/EJIaHHbIE
VMU BKJIaJIbl, YTO HUKAK HEJIb3sl paCCMaTpUBaTh KaK UX OTBETCTBEHHOCTb.

YupenureneM o01ecTBa MOKET ObITh U OAHO JIMIO (TPaKIaHUH WIH IOPUANYECKOE JIUIIO).
[TockonbKy OOIIECTBO MPEACTABISET cOO0M OOBEAMHEHUE KAIMTAIOB, TO O€3pa3jMyHO, OJHO
JIUIO WIU HECKOJIbKO (OPMUPYIOT JaHHBIA KamuTal. 3aKOHOAATEIhCTBO 3alpeliaeT OOIIEeCTBY
MMETh B Ka4eCTBE €IMHCTBEHHOT0 YYaCTHUKA APYroe X03sSHUCTBEHHOE OOIIECTBO, COCTOSAIICE U3
onnoro ymna. Yucno yuyactHukoB OOO He nomxkHO ObITh Oonee 50. B ciydae mpeBblleHUS
YCTaHOBJIEHHOTO yucia ydacTHUKOB OO0 mouiekuT npeodpa3oBaHUIO B OTKPHITOE aKIIMOHEP-
HOe OOIIECTBO B TE€UEHHE rojia, a 10 UCTEYEHUH ITOr0 CPOKa — JIMKBUJIAIMH B CYA€OHOM MOpsI-
K€, €CJIM YUCII0 YYaCTHUKOB HE YMEHBILIUTCS JI0 YCTAaHOBJIEHHOTO 3aKOHOM Tpe/ena.

[Ipu coznmanum oOuiecTBa BCE YUYPEOUTENH MOANMCHIBAIOT YUPEAUTEIbHBIA JOTOBOP U
yTBepkAatoT ycraB. O0a 3TUX JOKYMEHTa U SIBISIFOTCS YUPEIUTEIbHBIMU JTOKYMEHTaMH 0011ie-
CTBa C OTPaHMYEHHOH OTBETCTBEHHOCTHIO. Ecimm 00IIecTBO yupexaaercs OJHUM JIUIIOM, €ro
YUPEAUTEIBHBIM JOKYMEHTOM SBJIIETCS TOJIBKO YCTaB.

3aKOH NpeaycMaTpHUBAET OIpEJeNIeHHbIH MUHUMYM O0S3aTeNbHBIX CBEJCHHUN, KOTOpHIE
JIOJDKHBI cofiepkaTh yupenuTenbHble JokyMeHTbl OOO. YupeaurenbHble TOKyMEHTHI 0011ecTBa
(T.e. ¥ yCcTaB, U yYpeIUTEIbHBIN JOTOBOP) B 00s3aTEILHOM MOPSAKE TOJDKHBI COEPIKaTh Clie-
IyIOIllME CBEICHHUS: HAaUMEHOBaHUE OOIIECTBA; MECTO €ro HaxOXKIEHHs; O pa3Mepe YCTaBHOIO
Kanuraiaa oOIIecTBa, O pa3Mepe JoJiel KaXJI0ro U3 yYaCTHHMKOB; O pa3Mepe, COCTaBe, CPoKax U
MOpsJIKE BHECEHHS] UMHU BKJIa/I0B, 00 OTBETCTBEHHOCTH YYaCTHHKOB 3a HapylleHHe OOs3aHHO-
CTeH 0 BHECEHMIO BKJIAJIOB; O COCTaBE€ M KOMIIETEHIIMA OPTraHOB yIPaBICHUS OOLIECTBOM M TO-
psAKe MIPUHATHS UMM PELIEHUH, B TOM YHUCIIE O BONPOCAX, PEIIEHUS 110 KOTOPBIM MPUHUMAIOTCS
€IMHOTJIACHO WJIM KBAJIM(UIMPOBAHHBIM OOJIBIIIMHCTBOM TOJIOCOB, @ TaKXK€ WHBIE CBEJCHHUA,
YKa3aHHbIE B 3aKOHE.

Hanuune ycraBHOro KamuTaja sIBISI€TCSI OJHUM M3 HEOOXOAMMBIX YCIOBHH CO3JaHUS U
nearenbHocTH OOQO. YcTaBHBIN KalUTaAl AOJDKEH OMPEAENISITh MUHUMAJIBHBIN pa3Mep UMYIIe-
CTBa oOIIecTBa U, CJIeI0BaTEIbHO, TApaHTHUPOBATh MHTEPECHI KpeAUTOpPOoB ob1iecTBa. [loaTtomy B



3aKOHOJATEIhCTBE YCTAaHABIMBACTCS MUHUMAJIBHBIN pa3Mep yCTaBHOIO KamuTala oOliecTBa, Ko-
TOpBINA JOJKeH ObITh He MeHee 100-KpaTHOro MHHMMAJIBHOTO pa3Mepa OIUIaThl TpyJa Ha IaTy
IIPEJICTaBICHUS YUPEIUTEIbHBIX JTOKYMEHTOB B PETUCTPUPYIOIINE OpraHbl. s IopuauuecKux
JIMLI, 3aHUMAIOLIUXCSl ONPEACICHHBIMA BUIAMHU JIEATEIbHOCTU (0aHKOB, MHBECTUIIMOHHBIX WH-
CTUTYTOB, CTPaXOBBIX OPraHU3alllii), YCTAHOBJIEHBI HHBIE pPa3Mepbl YCTAaBHOTO KanuTaIa.

BriciiuM opraHoM o01ecTBa ¢ OrpaHUYEHHOW OTBETCTBEHHOCTBIO SABIISETCS OOIIee Co-
Opanue ero yyacTHUKOB. KomnereHuus o0miero coopanusi, a Takke MOpsiI0K NPUHITUS UM pe-
HICHUH ompezenstoTcs 3aKOHOM 00 00IecTBax ¢ OrpaHUYEHHONW OTBETCTBEHHOCTHIO U YCTaBOM
oOmiectBa. Kaxxaplii ydacTHUK 001IecTBa MMEET Ha OOILIEM COOpaHUU YHCIIO TOJIOCOB, MPOIOP-
IIMOHAJIBHOE €r0 JI0JIe B yCTaBHOM KamuTasie oomecTBa. K HCKITIOYUTENbHON KOMIETEHIINH 00-
Iero coOpaHusi OTHOCATCS: 00pa30BaHUE HCIIOJHUTEIBHBIX OPraHOB OOIIECTBA M JIOCPOYHOE
IIPEKPALEHUE UX MOJTHOMOYMI; U3MEHEHHE yCTaBa O0IECTBA, B TOM YHCIIE U3MEHEHHE pa3Mepa
YCTABHOTO KalMTaNla; MPUHATHE PELICHUS O pacHpeAeTICHUN YHCTON MPUObLTH 00IIEeCTBA MEXKIY
y4acTHUKaMHU OOIIEeCTBa; Ha3HAYCHHE ayJUTOPCKOM MPOBEPKH, YTBEPHKIECHUE ayAUTOpa U OMIpe-
JIeJIeHUE pa3Mepa OIUIAThl €ro YCiayr U Jp. Bonmpockl, OTHECEHHBIE K MCKIIFOUUTENIBHON KOMIIe-
TEHIUHU O0IIero cOOpaHus YYaCTHUKOB O0IIECTBA, HE MOTYT OBbITh MEpeaHbl UM ISl PEIICHHs B
WHBIE OpraHbl yIIpaBICHUs 00IECTRA.

B cootBerctBuu ¢ HOpMamu ['paknanckoro kojekca PO B obiiecTBe ¢ OrpaHUYeHHON OT-
BETCTBEHHOCTBHIO CO3/A€TCs UCIIOIHUTENbHBIM OpraH, OCYILECTBIISIONINI TEKyIlee pyKOBOJICTBO
€ro JIeITENFHOCTHIO M MOIOTYETHBIN 001IeMy COOpPaHHUIO €ro Y4aCTHHKOB.

Jnist KOHTpOJIS 32 (PMHAHCOBO - XO3SHICTBEHHOU JEATEIBHOCTBIO B OOIIECTBE CYIIECTBYET
PEBU30p WIM PEBU3MOHHAsA KoMuccus. Ha3zHaueHne peBU30pPOB OTHOCHUTCS K HUCKIHOYUTEIIbHOU
KOMIIETEHIIMH o0111ero codpanust oduiectBa. Ho, kpome Toro, o0IiecTBo BIpaBe €KeroJHo MpH-
BJIEKaTh MPOPECCHOHAIBHOTO ayAuTOpa (BHEIIHWI ayauT) Ui MPOBEPKU M TMOATBEPKIACHUS
MPABUJIBHOCTH TOA0BOIM (DMHAHCOBOW OTYETHOCTU. AYAMTOpPCKas MpOBEpKa roJ0BOi (pUHAHCO-
BOM OTYETHOCTH OOIIECTBA MOKET OBbITh NMPOBEJEHA 0 PEIIEHUI0 OPTaHOB YMpaBJIeHUs oOIIe-
CTBOM, a TaKXXe 10 TPeOOBAHUIO JIFOOOT0 U3 €T0 YUaCTHUKOB.

VYyacTHUK oOlIecTBa BIpaBe BBINTH M3 OOIIECTBAa WIM IepefaTb CBOIO JOMI0 (WIH €e
4yacTh) Apyromy jauiy. OTiau4ure BhIXOAa YYaCTHUKA OT Iepeadn JOJIU 3aKII0YaeTcsl B TOM, 4To,
o0sazias mpaBoM BbIX0/a, YH4ACTHUK MOXKET TpeOoBaTh OT 0OIECTBA BHIILIATHI YaCTH CTOMMOCTH
uMyImiecTBa oduecTsa. To ecTh TaHHOMY IpaBy y4acTHMKAa COOTBETCTBYET 00S3aHHOCThH 0OIIe-
CTBa MPOU3BOJUTH COOTBETCTBYIOIIME BhIILIAThl. O0saas MpaBoM Nepeaayu J0JId, y4aCTHUK He
BIIPaBE MPEIbIBIATh UMYILIECTBEHHbBIE TPEOOBAaHUS K OOILECTBY, OH YIOBJIETBOPSET CBOU UMY-
IIIECTBEHHBIE MHTEPECHI IIyTEM Iepelaun (IIPOJaku) CBOEH NOJM APYruM JunaM. To ecTs naH-
HOMY IpaBy y4acCTHHMKa OOIIECTBAa HE KOPPECIIOHAMPYET COOTBETCTBYIOLIAs O0SI3aHHOCTD JIPY-
TUX JIMIL.

B coorBercTBUM ¢ 3aKOHOM YYacTHUK OOIECTBA C OrPAaHUYEHHON OTBETCTBEHHOCTBHIO
BIIpaBe B JII000€ BpeMs BBIMTH U3 OOIIeCTBa HE3aBUCUMO OT COTJIacHsl IPYTHX €ro y4aCTHUKOB.
[Tpu BBIXOJE yyacTHHMKa OOIIECTBO 00s3aHO BHIIIATUTH €MY CTOMMOCTb YacTH MMYILECTBA, CO-
OTBETCTBYIOIIEH €ro JI0Jie B YCTaBHOM KanuTane odecTsa. [Topsaok, a Takxke criocoObl U CpOKU
IPOBE/IEHUS BBIIJIAT BBIXOJAIIEMY YYacTHUKY IpenycMoTpeHbl B 3akoHe "OO oOmiecTBax ¢
OTrpaHMUYEHHON OTBETCTBEHHOCTBIO".

VYyactauk OOO MOXET BBIATH W3 OOIIECTBA U MHBIM ITyTE€M, YCTYIIUB BCIO CBOIO JIOJIO
apyromy nuny. B coorBercTBHM ¢ 3aKOHOM YYacTHHK OOIIECTBA C OFPaHUYEHHOM OTBETCTBEH-



HOCTBIO BIIpaBe MPOJIaTh WM UHBIM 00pa30oM YCTYIHUThH CBOIO JOJIO (MJIM €€ YacTh) B YCTAaBHOM
KamuTase o0IIecTBa OAHOMY MJIM HECKOJIbKMM YYaCTHHKAM JaHHOTO OOIIECTBa. Y CTaBOM o0Iiie-
CTBa MOJKET OBITh YCTAHOBJICH 3allpeT Ha OTUYXJIECHUE YYACTHUKOM 0OIIecTBa CBOEH OIH Tpe-
THUM JIUIaM (HEe ydacTHUKaM oO1ecTBa). Ecii Takoro 3ampera He COJEPKUTCS B ycTaBe o01e-
CTBa, TO OTUYXKACHHUE JIOJICH MOXET OCYLIECTBISATHCS HE TOJIBKO BHYTPU OOIECTBA, HO U 32 €ro
npenenbl TpeTbuM JuiiaM. Ho B 3TOM cilydyae ydyacTHUKM OOIIECTBa MOJIBb3YIOTCS MpEeUMyIlie-
CTBEHHBIM ITPABOM IMOKYIKH J0JIH YYaCTHUKA (MM €€ YacTH).

AKIIOHEpHbIE 00I1IeCTBa SIBJISIFOTCS HanboJiee pacpOCTPaHEHHBIM BUIOM KOMMEPUYECKUX
OpraHu3aiuii, 4To 0O0yCIOBICHO YETKUM MPABOBBIM PETYIMPOBAHUEM UX JEATEIbHOCTH. ['pax-
nanckuii kogekc P® u 3akon ot 26 nexadps 1995 r. Ne 208-D3 «O6 akIHMOHEPHBIX 00IIECTBAX»
HOAPOOHO PErJaMeHTUPYIOT TMOPAJOK CO3JaHHMS U IPABOBOE IOJIOKEHHE AKIIMOHEPHBIX 00-
IIECTB, MIPaBa U OOSA3aHHOCTU aKI[MOHEPOB, & TAK)KE MHOTHE JPYrUe BOIPOCH], BOZHUKAIOIINE B
nporiecce 1esATeIbHOCTH aKIIMOHEPHBIX OOIIECTB.

AKIIMOHEpHOE OOIIECTBO — 3TO IOPUAUYECKOE JIUIO, MPECTaBIA0IIee cO00N 00beaHe-
HUE KalHWTaJOB IMyTeM BHECEHHS OMPEIEICHHOI0 YHWCIIa PAaBHBIX U CBOOOTHO OTUYKIAEMBIX
B3HOCOB, MPECTABIECHHBIX B LIEHHBIX OyMarax - akiusX, KOTOpbIE JAlOT ONpeiesieHHbIEe MpaBa
Ha y4yacTHe B OOIIECTBE U CTOMMOCTHIO KOTOPBIX MCYEPIBIBAIOTCS UMYIIECTBEHHBIE 00S3aHHO-
CTH YYaCTHHUKOB OOILIECTBA.

Cormnacto cT. 2 3aKkOHa aKIIMOHEPHBIM OOIIECTBOM MPHU3HAETCS KOMMEpUECKasi opraHu3a-
1Y, YCTaBHBIM KalMTajdl KOTOPOM pa3ziesieH Ha ONPENEIEHHOE YMCIO aKUUi. AKIUU yI0CTOBE-
PAIOT 00s13aTeNbCTBEHHBIE TIPaBa YIaCTHUKOB OOIIECTBA (aKIIMOHEPOB) IO OTHOIICHHIO K O0IIIe-
CTBY, U UX CTOMMOCTBIO OTPAHMYUBACTCS] PUCK BO3MOXHBIX YOBITKOB aKIIHOHEPOB.

CymiecTBOBaHHE B aKIIMOHEPHOM OOIIECTBE IIEHHBIX Oymar (akiuii), yIOCTOBEPSIOLIUX
BHECEHUE BKJIaJa B yCTABHBIN KallUTAall, SBJISETCS OJHUM U3 CYIIECTBEHHBIX OTIIMUUIN aKIIMOHEP-
HOTO O0IIIeCTBa OT MHBIX OPTraHU3alMOHHO-TIPaBOBbIX (popm. CornacHo HopMaM [ 'paxkIaHCKOro
kogekca P® (m. 7 ct. 66, 1. 3 cT. 109) X03siicTBEHHBIE TOBAapUIIIECTBA, OOIIECTBA C OTPAHUYCH-
HOM M JIOMOJIHUTENBHON OTBETCTBEHHOCTHIO, ITPOU3BOJICTBEHHBIE KOONEPATHUBHI HE BIPABE BbI-
MyCKaTh aKIIUH.

Boinmyckaemble akIIMOHEPHBIM OOILIECTBOM aKIIMM MOTYT OBITh TOJIBKO MMEHHBIMH. 3aKOH
«O0 akuMOHEpHBIX OOIIeCTBax» HE IMpPelyCcMaTpUBAET BBIMYCK AKIIMOHEPHBIMHU OO0IIECTBaMU
NpPeIbSIBUTENBCKUX aKIMK (aKIMH Ha MPEIbABUTEN).

AxunoHepHble obmiecTBa ObIBalOT ABYX BHJOB: OTKpbIThIE (OAO, AOOT) M 3akpbiThie
(BA0, AO3T). B cr. 4 3akoHa mpsMO TOBOPUTCSI O TOM, YTO 3aKPBIThIE U OTKPBITHIE aKIIMOHEP-
Hble 00I11eCTBA ABJISAIOTCA HE 0COOBIMHM OpraHM3allMOHHO-TIPAaBOBBIMHM (pOpPMaMHU, a JIUIIb pa3iny-
HbIMM THUIAMHM OJIHOM OpraHM3allMOHHO-TIPAaBOBOM ()OpPMBI — aKIIMOHEPHOIO OOILECTBa, YTO
JIOJIKHO OTpakaThbcs B yCTaBe U (PUPMEHHOM HaMMEHOBAHUU OOIIECTBA.

B cooTrBercTBUM ¢ 3aKOHOM B OTKPBHITOM aKI[MOHEPHOM OOIIECTBE YUaCTHUKU MOTYT CBO-
00IHO OTUYXKJaTh MPUHAAJIEKAIINE UM aKIMK Oe3 coriacus Ipyrux akunoHepoB. B 3akprirom
aKIIMOHEPHOM OOIIECTBE aKLUU OTUYXJAIOTCS Takke 0e3 Coriacus OCTaJbHBIX aKI[MOHEPOB, HO
npu 3ToM akuuoHepsl 3AO UMEIOT MPEeUMYIIECTBEHHOE MPaBO MPUOOPETEHUs aKIMi, pojaBa-
€MBIX JIPYTMMHU aKIIMOHEPAMHU 3TOT0 O0IIeCTBAa. DTO B ONPENIEICHHON CTENEHN OCIIOXKHSIET repe-
XOJI aKIMU OT OJHOTO JIMIIA K JPYroMy, HO He MCKII0YaeT MPHOOpETeHHs aKIMii o0IecTBa Tpe-
TBUMH JIMLIaMH, TIOCKOJIbKY MOJIYYE€HHUSI COTJIACHUS OCTAJIbHBIX aKIMOHEPOB ISl OTUYKJIEHUS aK-
uu 3A0 He TpeOyeTcs.



B 3akoHe BbIIENEHBI ClEIyIOMINE OTJIWYHUS OTKPHITOIO U 3aKPBITOTO aKIMOHEPHBIX 00-
IIECTB:

- OTKPBITOE OOIIECTBO BIPaBe MPOBOJUTH OTKPHITYIO MOAMKUCKY HA BHIMTYCKAEMBIE UM aK-
[IUU ¥ UX CBOOOJHYIO MPOJAXy, a 3aKPHITOC OOIIECTBO HE BIPABE MPOBOIAUTH OTKPBITYIO MOJ-
MUCKY Ha BBITYCKAEMbIC UM aKIIMH JIMOO WHBIM 00pa30M MpeiaraTh UX Ui TPUOOPETEHUS He-
OTPaHUYEHHOMY KPYT'Y JIMII,

- myommuHOCTh cBeneHnit o nesrenbHocTH OAQO. CormacHo 1. 1 cT. 92 3akona ar000€ OT-
KpBITOE OO0IIECTBO 0053aHO €KErofHO OIYOJIMKOBHIBATh B CPEACTBaX MaccoBOW MHGpOpManuu
JIOKYMEHTBI 00I11eCTBA COTJIACHO MPUBEICHHOMY IEPEUHIO;

- KOJIMYECTBEHHOE orpaHnyeHue yucia akuuoHepoB 3A0. CoryacHo cT. 7 3aKOHa 4HCIIO
AKIIMOHEPOB OTKPBHITOr0 OOIIECTBA HE OTPAaHUYECHO, & YUCIIO aKIMOHEPOB 3aKPBHITOr0 OOIIeCTBa
HE JI0JKHO npeBbImath 50.

Pemenune o cozmannu AO mpUHUMAET Y4YpeAWTEIbHOE COOpaHHe, KOTOPOE YTBEPIKIACT
ycraB AO u u30upaeT opransl yrnpasieHus odmectBoMm. Yupeautenem AO, kak u B OO0, mo-
KET OBITH OJIHO JUI0. MaKCUMAaJIbHOE YUCIIO YYACTHUKOB OTKPBITOTO aKIIMOHEPHOTO 00IIecTBa
HE OTPAaHUYMBACTCSA, a YHUCIO YYACTHHKOB 3aKPHITOIO aKIMOHEPHOro OOIIecTBa, HAMPOTHUB, HE
MOJKET MPEBBIIATH Mpe/IeNia, YCTAHOBICHHOTO 3aKOHOM «O0 aKIIMOHEPHBIX 00IIEeCTBax», B MPO-
TUBHOM CJTy9ae OHO TOJUJICKUT MPEOOPA30BAHHUIO B OTKPBITOC aKIIMOHEPHOE OOIIECTBO WIIH JIUK-
BUJIALIUM B CYJCOHOM TOPSJIKE, €CIM YUCIIO aKIMOHEPOB HE YMEHBIIUTCS JO YCTaHOBJIECHHOTO
3aKoHOM mpefena.

VYupenurenu 3aKiIr04a0T TUCbMEHHBIN JOroBop 00 yupexaeHun AQO, onpeaensitommi no-
PSAZOK OCYILIECTBICHUS MU COBMECTHOM JEATEIHbHOCTHU MO CO3JaHUI0 OOIECTBa, pa3Mep yCTaB-
HOT'0 KamuTala o0IIecTBa, KaTerOPUH BBIMTYCKAEMbIX aKIIUN U MOPSAIOK HX Pa3MEIICHHUs, a TaKxKe
WHBIE YCIOBHS, IPEAYCMOTPEHHBIE 3aKOHOM 00 aKIIMOHEPHBIX OOIIECTBAX.

Cornacno 1. 3 cr. 98 'K PO yupeautenbHbIM JOKYMEHTOM aKIIMOHEPHOTO OOIECTBA SIB-
JSI€TCS TOJIBKO €0 YCTaB, YTBEPKICHHBINA yUpEAUTEISIMU.

3aKOHO/IATENHCTBO MPEIBIBISET ONpeieleHHble TpeOoBaHus K yctaBy AO U ycTaHaBIH-
BaeT MMEePEUYCHb CBEACHMIA, KOTOPBIC JIOJDKHBI OBITh B HEM OTpakeHbI. B cooTBercTBUU cO cT. 98
'K PO B ycTaBe akiimOHEpHOTO OOIIECTBA JOJDKHBI COACPKATHCS CBEECHUS, TTPETYCMOTPEHHbBIE
n. 3 ct. 98 I'K P®, a takxe nHble CBEEHHUs, NIPELYCMOTPEHHbIE 3aKOHOM «O0 aKIMOHEPHBIX
obmectBaxy (ct. 11).

HeoOxoaumo oOpaTuTh BHUMaHUE Ha TO, YTO coraacHo 3akoHy B ycraBe AO He TpeOyetcs
YKa3bIBaTh CBEACHUS 00 yupenuTensix oOliecTBa U JaHHBIE O pacIpe/ie]IeHHH YCTaBHOTO Kallu-
Tasa (akuui) Mexay yupenutensimu (yyactHukamu) AO.

B ycraBe o0miecTBa B 00513aT€TbHOM MOPSIKE JTODKHBI COJIEPIKATHCS CBEICHHS O pa3Mepe
yCTaBHOTO KanuTasia. Hanuaue onpeneneHHOro Kamnuraia — HE00X0UMOE YCIOBHE CO3/IaHUS U
JEATETLHOCTH aKIIMOHEPHOTO OOIIECTBA, TOCKOJIBKY YCTaBHBIM KamUTal OOIIECTBA OMpEneseT
MUHHUMAJIBHBIA pa3Mep WMYIIECTBA OOIIECTBA, TapaHTHUPYIOIIETO WHTEPECHI €ro KPEeAUTOPOB.
Cornacho 1. 1 cT. 26 3aK0oHa yCTaBHBIN KamuTal 00IIECTBa COCTABISETCS U3 HOMUHAIBHON CTO-
UMOCTH aKIMi 00IlecTBa, MPUOOPETEHHBIX aKIMOHEepaMH. MUHHUMAIbHBIA pa3Mep YCTaBHOTO
KamuTanaa B HAacTOsIIee Bpems orpeaenseTcs cT. 26 3akoHa «O0 aKIMOHEPHBIX OOIIECTBAX», B
COOTBETCTBUU C KOTOPOH MHUHHMAIBHBIM YCTaBHBIN KalUTaI OTKPHITOTO OOIIECTBA JAOMKEH CO-
craBisiTh HE MeHee 1000-kpaTHOro MHUHUMAJIBHOTO pa3Mepa OIUIaThl TPYJZld, YCTAHOBJIEHHOIO
dbenepalbHBIM 3aKOHOM Ha JIaTy PErHCTpalMH OOIIEeCTBa, a 3aKPHITOTO OOIIECTBA — HE MEHee



100-kpaTHOr0O MUHHMMAJIBHOIO pa3Mepa OIUIaThl TPyAa Ha JaTy TOCyAapCTBEHHOW perucTpanuu
o01iecTBa.

B mpouecce aesrensHocTH AO €ro yCTaBHBIN KamUTal MOXKET OBITh YMEHBIIICH UJIH YBE-
nudeH. [IpuHaTue pemieHuit 00 M3MEHEHUH pa3Mepa YCTaBHOTO KalMTajaa OTHOCHUTCS K HUCKITIO-
YUTETHHOW KOMIETeHIINU o0miero coopanus akiuonepoB (m. 1 cr. 103 'K P®). YBenuuenue
yCTaBHOTO KamuTajua, corjacHo 1. 1 ct. 100 'K P®, BO3MOXHO MyTeM YBEIMYEHUS HOMHHAIb-
HOM CTOMMOCTH aKIUil WU BBIITYCKa JOMOJHUTEIbHBIX aKIIHM.

YMenbiaercs ycraBHbiid kanutaia AQO myTeM YMEHbIICHHS HOMUHAJIbHOM CTOMMOCTH aK-
Ui MO0 MOKYNKM YacTH aKUMWA B LENSIX COKpallleHHs HuX oOumiero kosnuuectBa. [Ipuuem
YMEHBIIEHNE YCTaBHOTO KalHTalla aKIIMOHEPHOTO OOIIEeCTBA MyTEM MOKYIKH M MOTaIIeHHs Ya-
CTH aKIU{ JIOMyCKAeTCs TOJIbKO B TOM CJyyae, €ClId Takas BO3MOXKHOCTh MPEIyCMOTpPEHa B
ycTaBe 0011eCcTBa.

Heo0xomuMbIM yCTIOBHEM yMEHBIIIEHUS YCTaBHOTO KamuTalla aKIMOHEPHOTO OOIIecTBa,
cornacHo 1. 1 ct. 101 I'K P®, sBnsierca yBenomiieHrne Bcex ero Kpeautopos. Ilpu stom kpenu-
TOpbI 00IIEeCTBa BIpaBe MOTPEOOBATH JTOCPOYHOTO MPEKPAIICHUS WIM UCIOTHEHHUS COOTBET-
CTBYIOIIUX 0053aTeJIbCTB 00IIECTBA U BO3MEIIECHUS UM YOBITKOB.

[Tpouecc co3nanusa AO He 3aKaHYMBAETCS MOJYYEHHUEM CBUETENHCTBA O €T0 PErUCTPAINH
Kak ropuaudeckoro juia. [lockonbky B 1r0060M AO CylIecTBYIOT LIEHHbIE Oymaru — akuuu, TO
JUTSL pacrpefiesieHus: (pacipoCcTpaHeHUs) aKIUid CPeAr yUpeauTened HEeoOXO0JMMO 3apeTucTpu-
pOBaTh UX BBHIMYCK B YCTAHOBJIEHHOM TOPSIJIKE.

B cooTBeTcTBUU ¢ 3aKOHOMATEIHCTBOM K BBIITYCKY W OOpaIeHUIO Ha TeppuTopuu Poccumn
JOTTYCKAIOTCS TOJIBKO T€ IICHHBbIE OyMaru, KOTOpbIe MPOILUIM B YCTAHOBICHHOM IOPSIIKE TOCY-
JAPCTBEHHYIO PETHUCTPALMI0 U MOJIYYMIH TOCYAApCTBEHHBIM PErMCTpallMOHHBIA HOMep. ['ocy-
JApCTBEHHAsl pEerucTpalys akuuidi oTHeceHa K komneTeHnnu denepaabHON KOMUCCUU 110 PHIHKY
LEHHBIX Oymar u ee TeppUTOPUATBHBIX OTACTICHHIA.

Brimyck akiuit mpenmnonaraet ux ganbHeiinee oopamienue. [lepenaya akuuii 0AHOTO JTHUIA
npyromy He ¢ukcupyercsa B ycraBe AO u He TpeOyeT perucTpaiii U3MEHEHUH B y4pennuTelb-
HBIX JIOKYMEHTAaX, a PETUCTPUPYETCS B CIEUATLHOM peecTpe akiuoHepoB. [lopsaok BeneHus u
TpeOOBaHMs, IPEIBABISIEMbIC K BEJACHUIO peecTpa BJIaIENblIeB MMEHHBIX IIEHHBIX OyMmar, ycra-
HOBJIeHBI 1. V 3akoHa u [lonoxxeHneM 0 BeJECHUU peecTpa BIAACNbIIEB UMEHHBIX IIEHHBIX OY-
mar, yrBepxaeHHbIM [loctanoBinennem @KIB Poccun ot 2 okTs10pst 1997 1. Ne 27.

Benenue peectpa akIIMOHEPOB SIBISIETCS OCHOBHOM rapaHTHEN peanu3aiiy npaB aKI[MOHe-
poB. Ilpu 3akimtoueHUH CAENOK C aKIUsSMU HEOOXOAMMO pa3jinyaTh MpaBa Ha IEHHYIO Oymary
(akmuio) W mpaBa W3 HeHHoW Oymaru (akuuu). [Ipu oTuyKaeHHM aKlMW MpaBa HAa HEEe Kak Ha
00BEKT TPaXKJTAHCKUX TPaB BO3HUKAIOT C MOMEHTa 3aKJIFOUEHMs CHIETKHU, a MpaBa akKIMOHEpa,
BBITEKAIOIINE U3 BIIAJICHUS aKI[MeH, BOZHUKAIOT JIUIIIH TI0CIIe BHECEHHS CBEJICHUN O COCTOSBIICH-
Cs CIICJIKE B PEECTP aKIMOHEPOB.

Kaxxnas mpuoOpeTeHHas: akiilmoHepOM OOBIKHOBEHHAsI aKIMsl JAeT €My MPaBO OJHOTO TO-
Joca Ha coOpaHuu akinoHepoB. [IpaBo ronoca sBisieTCss OCHOBHBIM IIPABOM aKIIMOHEpa. AKITH-
OHEpBI, BIAJCIONINE MPUBUICTUPOBAHHBIME (0€3Tr0oI0CHIMHU) aKIUSMHU MPAaBOM Trojioca He o0Ja-
JIAI0T.

OCHOBHOE UMYIIIECTBEHHOE MPABO AKIIMOHEPA - MPABO Ha MOJydeHue AuBUaeHaa. Kaxabiii
aKIIMOHEp MMEET MPaBO y4aCTBOBATh B pacHpeieNIeHUN MPUOBLUIN U MOTy4YaTh TUBUJICH B OT JIe-
ATETHOCTH 00mecTBa. JIMBUIACHIOM SIBIISIETCS YacTh YMCTOM NMPHOBUTH aKIMOHEPHOTO OOIIe-



CTBa, pacrpezenseMas Cpeld aKIHOHEPOB MPOMOPLHUOHAIBHO YUCITY MPUHAMIEKAIUX UM aK-
1ui. [TopsiioK BEITUIATHL TUBUACHIOB omnpeieneH 3akoHoM «O0 aKIIMOHEPHBIX 00IIEeCTBAX .

He3zaBucumo ot pazMepa cBOEro BKJIa/ia B OOIIECTBO KaXIblii aKIIMOHEP MMEET MPaBo Ha
noJydeHrne MHPOpMauuu. ITO MPaBO MPEICTABIAET COO0H OJHO M3 CPEICTB KOHTPOJIS 3a Jes-
TETHHOCTHIO OPTaHOB yIpaBlieHUs: oOmecTBa. OOIMIECTBO 0053aHO 00€CIeYNTh BCEM aKI[HOHE-
paMm J0CTyN K JIOKyMEHTaM OOIIecTBa, B TOM YUCIE K YUPEAUTEIbHBIM; JOKYMEHTaM, MOATBEP-
JKIAIOIIKUM IpaBa 00IlIecTBa HAa UMYIIECTBO, HaXOsIIeecss Ha ero OanaHce; rOJ0BbIM OTYETaM;
MIPOTOKOJIaM OOIIMUX COOpaHMii aKIIMOHEPOB M 3aCEIaHUi COBETAa JUPEKTOPOB U T.I. (CT. ¢T. 89 —
91 3akoHa «O0 aKIIMOHEPHBIX OOILICCTBAXY).

OnHUM U3 CPECTB KOHTPOJIS 32 JAEATEIBHOCTHIO OOIIECTBA U CPEACTBOM 3aLIUTHI aKIHO-
HEpOB SABISETCA MPABO KAXKAOTO aKIMOHEpa 00XaloBaTh pEHIeHUs] 00IEero coOpaHus akIuoHe-
POB U coBeTa qupekTopoB obmiecTBa. CormacHo cT. 49 3akoHa aKIIMOHEp BIpaBe 00KaloBaTh B
CyJl pelIeHue, MPUHATOE O0IIUM COOpaHUEeM aKIIMOHEPOB C HAPYIICHHWEM TpeOOBaHHI HACTOS-
niero denepanbHOro 3aKOHA, MHBIX MPaBOBBIX akTOB Poccuiickoit denepannu, ycrapa oo1ecTBa
B cllyyae, eCii OH He MPUHHUMAJl y4acTus B o01ieM coOpaHuH aKIIMOHEPOB UIU TOJI0COBaI MPO-
TUB MPUHATHUS TAKOTO PEICHUs U YKa3aHHBIM PEIICHUEM HapyIIeHbI ero MpaBa U 3aKOHHBIC MH-
TEpEeCHI.

B omimume ot yyactHuka oOIIecTBa ¢ OrPaHUYCHHON OTBETCTBEHHOCTBIO, aKI[MOHEP JIU-
IIEH MpaBa BbIXxoja u3 obdmectsa. [lo obmemy npaBuiTy akiimOHEp HE UMEET IpaBa MoTpeOOBaTh
oT oOmiecTBa BO3BpaTa CIEIaHHOTO UM BKJIJa WM BBIKYIA MPUHAICKAIUX €My akuui. ITo
OJTHO W3 OTIMYMI aKIIMOHEPHOTrO OOIIECTBA OT OOIIECTBA C OTPAHUYCHHOW OTBETCTBEHHOCTHIO.
Brixon akuuoHepa u3 oOliecTBa JOCTUTAETCS HE HEMOCPEICTBEHHO (IIyTEM BHIXOZA), a MMyTeM
OTUYXKJCHHS MPHUHAUISKANINX eMy akUuid TpeTbemy jauiy. [Ipu 3ToM LieHa mepenaBaeMoil ak-
MU ONPEENSIeTCsA MO COIIAICHUIO CTOPOH U MOXET HE COBMaAaTh ¢ HOMHUHAIBHOH CTOMMO-
CTBIO aKLIMU (pa3MepOM BHECEHHOTO B YCTaBHBIN KalmuTas BKJIaAa).

VYmpaBieHue B aKIIMOHEPHOM OOIIECTBE XapaKTepU3YyeTCsl TAKUMH dJIEMEHTaMH, KaK Ompe-
JICJICHHASI CTPYKTypa OPTaHOB YIIPABJICHHS, BOIPOCHI WX KOMITCTESHITUH, MTOPSIOK TPUHATHS pe-
HICHUM.

OO6miee cobpanne akIMOHEPOB, corytacHo 1. 1 cT. 47 3akoHa, SBISETCS BBHICIIUM OPTaHOM
yIpaBieHUs aKIIMOHEPHBIM 001ecTBoM. O61iee coOpaHre UMEET UCKIIOUYUTENIbHYI0 KOMIIETEH-
U0, KOTOpas omnpenesneHa B cT. 48 3akoHa. HekoTopbie BOMPOCHI, OTHOCAIIUECS K KOMIIETEHIIUN
coOpaHusi, HarIpuMep, Ha3HauYe€HHE MCTOJHUTENBHBIX OPraHOB OOIIecTBa, MOTYT OBITh Mepena-
HbI B KOMIIETEHIIUIO COBETa TUPEKTOpoB obmecTBa. Ho 3akoH 3ampenaer nepeaaBaTrh BOIPOCHI,
OTHECEHHBIE K HCKIIFOUUTEIBHON KOMITETEHITMH OOIIEeT0 COOpaHUs aKIIMOHEPOB, K KOMIIETEHIIUU
WCIIOJTHUTEIILHOTO OpraHa o0IecTna.

Paznuuator rogoBbie (OOBIKHOBEHHBIE) UM Upe3BbIUYaiiHble coOpanus. ['ooBeie coOpaHus
CO3BIBAIOTCSI COBETOM JMPEKTOPOB U UMEIOT 3apaHee ONpeeTICHHYIO TIOBECTKY IHs. BHeodepe -
HbIe COOpaHUs CO3BIBAIOTCSI COBETOM JIUPEKTOPOB, PEBU3HOHHON KOMHCCHEH WM aKIIMOHEPaMH,
umeromumu He MeHee 10 % akuuii. 3aK0oH MOAPOOHO ONMUCHIBAET MPOLEAYPY MOATOTOBKU U MPO-
BefieHus1 obmero cobpanust AO, mpaBa akIMOHEPOB Ha COOpaHMHU, MOPSAOK TOJIOCOBAHMA.
[TpenycmoTpena Takas ¢opma HpoOBEACHHsI cOOpaHHWs, KaK 3a0YHOE TOJIOCOBaHUE (OMPOCHBIM
IIyTEM).

CoOpanue mpaBoMOYHO (MMEET KBOPYM) B CiIydae MPHUCYTCTBUsI 00Jiee MOJTOBUHBI aKIHO-
HEPOB WJIM UX 3aKOHHBIX MpeacTaBuTeseid. st Toro 4To0bl MpUHATOE OOIIMM COOpaHUEM aKIU-



OHEPOB pENICHHE ObUIO 3aKOHHBIM, KPOME YCJIOBUH O KBOpyME, HEOOXOIUMO, YTOOBI OHO OBLIO
NPUHATO HAJUICKALIUM YHCIIOM T0JIOCOB. Bece BOIPOCH Ha COOpaHUU PELIAroTCs TOJIOCOBAaHUEM,
pUYeM MPaBOM Tojioca 00JIaAal0T JUIIb BIAACIbIbl OOBIKHOBEHHBIX KLU MO MPUHIIMITY «O-
Ha aKIHs — OJUH TOJI0CY», BIAJENblLbl MPUBIIICTHPOBAHHBIX AKIIMKA UMEIOT MPaBO TOJIOCca B HC-
KIIIOUUTENBHBIX CIIydasX, YKa3aHHBIX B 3akoHe. [lJis MPUHSATHS PEIICHHIA 110 BCEM BOIIPOCAM J10-
CTaTOYHO MPOCTOr0 OOJIIIMHCTBA T'OJI0COB MPUCYTCTBYIOMIMX HA COOpaHUU aKI[MOHEPOB, 32 HC-
KIIFOYEHHEM BOIIPOCOB M3MEHEHHMsI YCTaBa, peOpraHu3alliy WK JMKBUIALUU O0IIeCTBa U HEKO-
TOPBIX WHBIX, KOTOpPbIE MPUHUMAIOTCS OOJILIIMHCTBOM B 3/4 TOJIOCOB IPUCYTCTBYIOLIUX HA CO-
OpaHuU aKIMOHEPOB.

CoBer AupeKTOpoB (HAOTIOAATENBHBIA COBET) 3aHMMAET MPOMEKYTOUYHOE ITOJOKCHHE
MEXIy COOpaHHEeM aKIMOHEPOB U MCIIOJHUTEIHHBIMU OpraHaMu obmiectBa. Ha coBet aupexTo-
pOB Bo3yaraercsi (PyHKIHS BBIPAaOOTKU OOIIEH MOJUTHUKU MO YIPABJICHUIO OOIIECTBOM M KOHTPO-
JIFO 32 JIESITETbHOCTBHIO HCIIOMTHUTEIBHBIX OPTaHOB.

B oTiinume ot paHee neHCTBYIOIIKUX MPABOBBIX aKTOB, 3aKOH OIMpPEIEseT BOPOCH] UCKITIO-
YUTEIHbHOW KOMIIETEHIIMU COBETa JUPEKTOPOB, KOTOPbIE HE MOTYT OBITh MEpelaHbl UM Ha pellie-
HUE UCIIOJIHUTEIHHBIM OpranaM oOIIecTBa.

CornacHo cT. 65 3akoHa UCKIIOUYUTEIbHAs KOMIIETEHIUS COBETa TUPEKTOPOB JOCTATOYHO
obmmpHa. K He#l 0THOCATCS, B YaCTHOCTH, TAaKUE BOMPOCHI, KaK CO3BIB T'OJIOBOT0 U BHEOUEPETHO-
ro o0ImKUX COOpaHMiA aKIIMOHEPOB OOIIECTBA, YTBEPKACHHUE MIOBECTKU JTHS 00IIEro coOpaHwus ak-
IIMOHEPOB, OIPEEIIEHUE pa3Mepa OIUIAThl YCIYT ayIuTOpa, pEKOMEHIAINU M0 pa3Mepy IHBH-
JICHJIA TI0 aKIUSAM U TIOPSIJIKY €T0 BBIIUIATHI, CO3/IaHUE (QHITHAIOB M OTKPBITHE MPEJICTABUTEIHCTB
oO1ecTBa 4 T.10.

UneHoM coBeTa TUPEKTOPOB MOXKET OBIThH J1000€ PU3NYECKOe JTUI0, B TOM YUCIIE U HE SB-
Jsroneecs: akIMoHepoM o0IiecTBa. UneHbl coBeTa AUPEKTOPOB M30MPAIOTCS CPOKOM HA OJIMH
roJ (10 CIEAYIOLIEro TOAOBOrO COOpaHMsS) U MOTYT MEpen30upaThCsi HEOPAHUYEHHOE YHCIIO
pas.

QOyYHKIIMU TIOBCEHEBHOTO PYKOBOJICTBA aKIIMOHEPHBIM OOIIECTBOM OCYIIECTBIISIOTCS MC-
MOJTHUTEIBHBIMH OpraHaMy OOIIEeCTBa, KOTOPHIE MOTYT OBITh KaK KOJUICTHAIBHBIMH (TIpaBIICHHE,
TMPEKIUS ), TaK U €IMHOIMYHBIMU (IMPEKTOP, TeHEPATbHBIN TupekTop). K xomrerennun ucmo-
HUTEJIBHOTO OpraHa OOIEecTBa OTHOCSATCSI BCE BOMPOCHI PYKOBOJACTBA TEKYIIEH NESATETHHOCTHIO
o011ecTBa, 3a UCKIOYEHHUEM BOMPOCOB, OTHECEHHBIX K UCKITIOUUTENbHON KOMIETEHIIMH OOIIEro
coOpaHHsI aKITMOHEPOB MJIM COBETa IUPEKTOPOB (HAOII01aTEeHHOTO COBETA) OOIIIeCTBA.

OO0pa3oBaHre HUCHOJIHUTENIBHBIX OPraHOB OOIIECTBA U JOCPOYHOE MPEKpalleHne UX MoJ-
HOMOYHMH OCYIIECTBISIFOTCSA MO PELIeHHUI0 00IIero coOpaHus aKIMOHEPOB, XOTs yCTaBOM OO1ie-
CTBa pEIIEHHE STUX BOMPOCOB MOXET OBITh OTHECEHO K KOMIIETEHIIMH COBETA JUPEKTOPOB 00-
IIEeCTBA.

3aKoH ompenemsieT XapakTep MPaBOBOM CBS3H MEXTY OOIIECTBOM, C OJTHOM CTOPOHBI, U Te-
HEpaJIbHBIM IUPEKTOPOM M YJIEHAMH INPABIIEHUs, ¢ Ipyroi ctoponsl. CornacHo 1. 4 ct. 69 3ako-
Ha OTHOILEHHS MEXy OOIECTBOM U €IMHOIMYHBIM MCIOJHUTEIHHBIM OpraHoM oOIiecTBa (1u-
PEKTOPOM, TE€HEpPAIbHBIM JAUPEKTOPOM) M (WIM) WIEHAMHU KOJUIETMaJIbHOTO HCIIOJHUTEIBLHOTO
oprana ooOuiectBa (IpaBiIeHUs, TUPEKLUU) PErylIupyroTcst 3akoHoM «O0 aKIMOHEpHBIX 00IIe-
CTBax» U TPYJOBBIM 3aKOHO/IaTEIbCTBOM B YaCTH, HE MPOTUBOPEYAIIeH MOJOKEHUIM 3aKOHa.

OpraHoMm KOHTpPOJISI 32 JIEATEFHOCTRIO OOIIeCTBa SIBISCTCS peBU3NOHHAs Komuccus. Co-
rimacHo 1. 1 cr. 85 3akoHa Ui OCYILIECTBICHUS KOHTPOJIA 3a (PMHAHCOBO-XO3SIIICTBEHHOMN Jes-



TEIHLHOCTBIO 001IecTBa 001Iee coOpaHue aKIIMOHEPOB B COOTBETCTBUHU C YCTaBOM OOIIECTBA U3-
OupaeT peBU3MOHHYIO KOMHCCHIO (peBr3opa) odmiecTBa. UneHbl peBUSHOHHON KOMUCCHH (pEBH-
30p) HE MOTYT OJJTHOBPEMEHHO SIBIISITHCS YWICHAMHU COBETa TUPEKTOPOB OOIIECTBA, a TAKXKE 3aHU-
MaTh MHBIE JIOJDKHOCTH B OpraHax yrpaBJeHHs 00IIecTBa.

1.2. Ilpouszsoocmeennvie KOONEPamugol

OcCHOBBI MPaBOBOrO MOJOKEHUS MPOU3BOJCTBEHHBIX KOOMEPATHUBOB ompenaeneHsl [pax-
JAHCKUM KOJIEKCOM, IMPaBOBOE PETyJIMPOBAHUE NEATEILHOCTH KOOIMEPATUBOB OCYIIECTBIISETCS
®denepanbHbIM 3aKOHOM OT 8 Mast 1996 1. No 41-D3 «O nmpon3BOACTBEHHBIX KOOIIEPATUBAX .

['paxxnanckuii konekc PO npegycmaTpuBaer co3faHue KOONEPAaTUBOB JIBYX BUAOB: MPOH3-
BOJICTBCHHBIX M MOTPEOUTENHCKUX. Pa3nmune Mexay yKa3aHHBIMU BHJAMHU B TOM, YTO TPOM3-
BOJICTBEHHBIN KOONEPATHB SIBJIIETCS KOMMEPUECKOM OpraHU3aIieil u ero 1eaTeIbHOCTh HalpaB-
JICHa Ha MOJIyYeHHE MPUOBUTH, a TOTPEOUTETHCKUN KOOTIEPATUB - ITO HEKOMMEpUYECKasi OpraHH-
3a1wsl, ¥ 1eJTb ero ASSITeNTLHOCTH — YAOBIETBOPEHUE ONPEICICHHBIX MOTPEOHOCTEH €ro YICHOB.

[Tpon3BOACTBEHHBIM KOOIEPATUBOM (apTENbI0) MPU3HAETCS T0OPOBOIbHOE O0BEAUHEHUE
rpakIaH Ha OCHOBE YJIEHCTBA I COBMECTHOM MPOW3BOJCTBEHHOW WM MHOW XO3SHCTBEHHOMN
JEeSTEIbHOCTH, OCHOBAaHHOW HAa UX JINYHOM TPYJOBOM U MHOM YYacTHH ¥ OOBEAMHEHUU €ro uJie-
HaMU (Y4aCTHUKAMU) UMYIIECTBEHHBIX MaeBbIX B3HOCOB (cT. 107 'K PD).

OTAMYUTENbHBIMU NTPU3HAKAMU KOOTIEPATUBA SIBJISIOTCS:

1) yuactrie B JCSTEILHOCTH KOOTIEPATUBA TOJIBKO (DU3MUECKHX JIMI (Y4acTHE IOPHUIHYE-
CKHX JIUI] JIOMYCKAETCA B HCKIIOUYUTEIBHBIX CIy4asx);

2) co3aaHre UMYIIECTBEHHON OCHOBBI JIEATEIBHOCTH MyTEM OOBEIMHEHUS MAeBhIX B3HO-
COB;

3) 1MYHOE TPYAOBOE y4acTHE YWICHOB KOOIEPATHBA B €T0 JESATEIbHOCTH.

JIndHbI XapakTep OTHOIICHHM B KOOMEPAaTHBE U 00s3aTeNIbHOE TPYJOBOE ydacThe Mpe-
OTIPEEIISAIOT 0COOBI MOPSAOK YIPABICHUS KOONIEPATUBOM, PaCIpe/ie]IeH s MOTy4eHHOTO 10X 0-
Jla ¥ OTBETCTBEHHOCTH YJIEHOB KoomepaTtuBa. KaxkIplif uieH KoonepaTuBa Mpy NPUHATHH OOIIUM
coOpaHueM KOOTIepaTUBa PEIICHUH UMEET OJUH T0JIOC HE3aBUCUMO OT CBOETO MMYIIECTBEHHOTO
B3HOCa. [[puObUTH KOOTEpaTHBa, a TAK)KE UMYIIIECTBO KOOTIEPATHBA, OCTABIIEECS MOCIIE €TO JIMK-
BUJIALIUH, PACTIPEIEIISAECTCS MEXK/Y €r0 WICHAMH B COOTBETCTBUU C MX TPYOBBIM y4acTHUEM, €CITU
WHOU MOPAZIOK HE TPETYCMOTPEH 3aKOHOM M YCTaBOM KOOIEepaTHBa.

B cootBerctBum ¢ . 2 c1. 107 'K P® wiieHsl npon3BOJCTBEHHOI'O KOOIIEPAaTUBA HECYT MO
00s13aTenbCTBAM KOomepaTHBa CyOCHANApHYIO (JIOMOTHUTENBHYI0) OTBETCTBEHHOCTh B pa3Mepax
U B MOpPSJKE, MPEYCMOTPEHHBIX 3aKOHOM U YCTaBOM KOOINEpPATHUBA, T.€. MPU HEJIOCTATKE UMY-
[IeCTBa KOoIepaTuBa TpeOOBaHUsSI €r0 KPEJUTOPOB MOTYT OBITh yOBIETBOPEHBI 32 CUET JTUYHO-
0 UMYIIECTBA WICHOB KOOIIEPaTHBA.

OO0s3aTenbHBIM TpEOOBaHUEM CO3AaHUS KoomepartuBa, coriacHo 1. 3 ct. 108 I'K P, sB-
JSIeTCS yJacTHE B KOOIMEpAaTHBE HE MEHEE ISTH WICHOB. MakcuMaabHOE KOJTMYECTBO YJIEHOB KO-
oTiepaThBa HE OTPaHUYMBAECTCS. B OT/iMYME OT WHBIX OpraHU3AIMOHHO-TIPABOBBIX (OPM TIPE-
MPUHUMATEIHCKON JIeATETHbHOCTH, KOOMIEPATUB HE MOKET OBITh CO3/IaH OJHUM JIUIIOM. B cooT-
BercTBUU ¢ 'K P® uneHoM koomepaTuBa MOXKET OBITh U0, JocTUTIIee 16 NeT.

Y4upeauTensHbIM JOKYMEHTOM MPOM3BOACTBEHHOTO KOoomepaTuBa, coriacHo m. 1 cr. 108
'K P®, sBasieTcst TONBKO €0 ycTaB, KOTOPBIA B YUCIE TMPOYHUX CBEICHUH JIOIDKEH 00sI3aTENbHO
COJIepXaTh CBEICHUsSI 00 OTBETCTBEHHOCTH YJICHOB KOOTIEpAaTHBA 3a HAPYIICHHE 00s3aTEIbCTBA
M0 JINYHOMY TPYJOBOMY YYAaCTHIO, a TAK)XKE O pa3Mepe M YCIOBHIX CYOCHIMApPHON OTBETCTBEH-



HOCTH €ro 4JE€HOB IO J1oJaraM koomeparuBa. OcTanabHblE TPeOOBaHMs, KOTOPBIM JOJDKEH OTBE-
YaTh YCTaB KOOMepaTuBa, NoApoOHO n3noxeHsl B ¢T. 108 'K PO.

Bricium opranom ympaBiieHUsI KOOIepaTvBa sBIsieTcs oOliee coOpaHue ero 4ieHoB. B
I'paxxnanckom kozgekce PP mpenycMoTpeHa BO3MOXHOCTh CO3[aHUSI B KOOIIEpaTUBE HaldJto1a-
TEJIBHOIO COBETA I KOHTPOJIA 3a JEATECIIBHOCTBIO HCIIOJHUTENIBHBIX OPraHOB KOOIEPATHBA.
VcnonHUTEeNbHBIMU OpraHaMy KOOIEepaTHBa SIBISIOTCS MpaBieHUE U (WIM) €ro Mpejaceaarelb,
KOTOpBIE OCYIIECTBIIIIOT TEKYIEE PYKOBOJACTBO ACATEIBHOCTBIO KOONEPATHBA M MOJOTYECTHBI
HaOJII01aTeIbBHOMY COBETY M 00LIeMY COOpaHMIO YWIEHOB KOOIIEPATUBA.

I'paxxnanckuii konexc P® onpenenser MCKIIOUUTENbHYIO KOMIIETEHIIMIO 00IIero cobdpa-
HUS WICHOB KOOIEpaTHBa, KOTOpas HE MOXET ObITh MepenaHa MCIOIHUTEIFHBIM OpraHaM Ko-
oneparuBa. K HCKIIOUNTEN HON KOMIIETEHIIMH 00IIeTr0 cOOpaHus OTHOCUTCS, B TOM YHUCIIE U BO-
poC O MpUEME U UCKIIOUeHUH wieHOB koomnepaTtuBa. CornacHo 1. 2 c1. 111 'K PO unen ko-
orepaTtuBa MOXET OBITh MCKIIIOYEH M3 KOOIEpaThBa MO PEIICHHIO OOIIero coOpaHus B Cilydae
HEHCIIOJIHEHUSI MJIM HEHAJIE)KAIero UCIOIHEHUs. 00s3aHHOCTEH, BO3JIOKEHHBIX Ha HEro ycra-
BOM KOOIIEpaTHBa, a TAK)KE B IPYIUX CIydasiX, IPEAyCMOTPEHHBIX 3aKOHOM U YCTaBOM KooIepa-
tuBa. Ho XOTs MCKIIIOUYEHUe sBIsETCS CAaHKLMEH 3a HapylleHHe yCTaBa M HEHCIIOJHEHHE 005-
3aHHOCTEW, HCKJIFOUEHHBIN WIEH KOONIEpPAaTUBa UMEET IIPaBO HA MOIYYEHHE CBOETO Ias U IPYTux
BBIILIAT, IPEyCMOTPEHHBIX YCTaBOM KOOIEPATHBA.

IIpekpanieHue 4aeHCTBa B KOOIIEPAaTUBE OCYLIECTBISAETCS IIyTEM HE TOJIBKO MCKIIFOYEHHS,
HO U JOOPOBOJIBHOI'O BBIXOJIA WIEHA KOOIIEPATHBA HEMOCPEICTBEHHO WM MOCPEICTBOM Iepeia-
Yy CBOETO Iasl.

UneH koonepaTuBa BIIpaBe 110 CBOEMY YCMOTPEHUIO B J1000€ BpeMs BBIATH U3 KOOIIEPaTH-
Ba. B 3TOM citydae eMy JoipKkHA OBITH BBIIUIAYEHA CTOMMOCTD Masi WM BBLAAHO UMYLIECTBO, CO-
OTBETCTBYIOLIEE €r0 Ial0, a TAKXKE OCYIIECTBIEHBI IPYrHe BBIILIATHI, IPEIyCMOTPEHHBIE yCTa-
BOM KOOIIEpaTHBa.

Uneny koomnepaTuBa TakyKe NMPEAOCTaBICHO MPABO BBINTH U3 KOONEpaTHBa IyTEM IEpea-
Yy CBOETO Mas Apyromy Jjuny. YieH koomnepaTuBa BIIpaBe NEpPeNaTh CBOW Il TOJIBKO APYIOMY
yleHy Koornepatusa. [lepenada nas rpakJaHuHy, HE SBISIOIIEMYCS YJIECHOM KOOIEpaTHBa, J10-
IIyCKAaeTCs JINIIb C COMIACHS APYTHX YJIEHOB KOONEPATHBA, KOTOPHIE MOJIB3YKOTCA B ’TOM CIIy4dae
PEUMYIIECTBEHHBIM NPABOM IMOKYIIKH 3TOTO Masl.

Taxkum 06pa3zoM, MPOU3BOICTBEHHBIIN KOOMEpPaTUB ABISETCS YHUKAIBbHON (hopMOii BeZleHUs
IIPEIITPUHUMATEIBCKOM JEATEIBHOCTH, OCHOBAHHOM, IIPEKIE BCETO, HA JINYHOM TPYIOBOM y4a-
CTHH €T0 WIECHOB, a HE Ha MOJIYYEHUH JOX0/1a OT BJIOKEHUS KaluTaa.

1.3. I'ocyoapcmeennvle (MyHUYUNAIbHble) YHUMAPHBLE NPEONPUAMUS

[Tpu onpeneneHny MpaBOBOTO MOJOKEHUS JAHHOW OPraHU3allMOHHO-TIPAaBOBOM (OPMBI 3a-
KOHOJIaTeJISIM HE yJaloch U30eKaTh yIOTpeOIeHHs JBYCMbICIEHHOTO TEPMUHA IIPEATIPUATUE.
[TonsiTue «peAnpusTHe) paHee HIMPOKO HCIONH30BAIOCH ISl 0003HAYEHUS XO3SHCTBYIOIIMX
CyOBEKTOB, MOCKOJIBKY B COBETCKOM TIpa’kJaHCKOM IpaB€ OTCYTCTBOBAJIM OpraHU3allMOHHbIE
(dopMBI YACTHOTO MPEANPUHUMATENILCTBA-00IECTBA U TOBAPUIIECTBA, & IOPUANYECKHE JIUIA Je-
JWINACH Ha NPEANPUATHS, YUPEKACHNUS U OpraHU3aliy.

TepMHUH «IIpennpuaTe)» UCTONb3yeTcs i 0003HaYeHUs TOCYAAPCTBEHHBIX M MYHUIIU-
HaJBHBIX MPEINPUATHI B UCKIIOUUTEIBHOM CIIydae, OCKOJIBbKY He ObLI HalJIeH paBHO3HAYHBIN
cuHOHUM. [lo3TOMY HCIIONB30BaTh MOHATHE «IIPEANPUATHE)» Ui 0003HAYEHHS] JaHHOW OpraHu-
3allMOHHO-TIPaBOBOM (POPMBI HA/I0 YCIOBHO, oOpaiias 0oblliee BHUMaHHE HA TEPMUH «yHUTap-



HOE», 03HAYaIOLIHi, YTO Y TAKOTO MPEANPHUITHS TOJIBKO OJUH YUPEIUTEb, KOTOPOMY (haKTHde-
CKU U NMPHUHAIISKUT JaHHOE npeanpustue. I'paxxaanckuit kogekc PO 3akperuiser, 4ro B hopme
YHUTAPHBIX MPEIIPUATHI MOTYT OBITH CO3JaHBI TOJBKO TOCYIapCTBEHHBIC W MYHHIIMIIATbHbIC
OpEANpUsATHS, U HE NPEAyCMAaTPUBAET CYLIECTBOBABIIYIO paHEe TaKylo (opMy YHHUTApHOTO
IPEIIPUATHS, KaK MHIUBUYaJIbHO-4YaCTHOE NPEAIPUSTHE.

CornacHo ct. 113 I'K P® yHuTapHbIM npeanpusTueM NPU3HAETCI KOMMeEpUYeCcKas OpraHu-
3alusi, HE HaJIeJIeHHasl IPaBOM COOCTBEHHOCTH Ha 3aKpEIUIEHHOE 33 Hel COOCTBEHHHKOM HMY-
11ecTBO. Bce MMyIECTBO YHUTAPHOTO NPEANPUATHUS SBIAETCS HENEIUMMBIM U HE PACIPEIEISIETCs
[0 BKJIaJaM, B TOM 4YMCJI€ MEXAY paOOTHUKaMHU IpeAnpustus. B 3Tom 3akirodaercs cyiie-
CTBEHHOE OTJIMYME YHUTAPHOIO MPEANPUATUS OT MNPEANPUATUN IPYIMX OpraHu3aldOHHO-
NPaBOBBIX (POPM, UMYILIECTBO KOTOPBIX 00pa3yeTcs MmyTeM O0bEIMHEHUS BKIAI0B YUpEIUTEICH.

Hecmortps Ha 310, yHUTapHOE IIPEANPUATHE SBIISETCS KOMMEPYECKON OpraHU3alyen, U ero
NesITeIbHOCTD HalpaBlieHa Ha MoydeHue npuosuid. Ho yHuTapHbIe npeanpusTys BIpaBe 3aHu-
MaTbCs HE BCEMH BUJAMHU JIESITEIbHOCTH, a TOJIBKO TEMH, JUIS OCYIIECTBICHUS KOTOPBIX OHU Obl-
mu co3aanbl. CornacHo 1. 1 c1. 49 'K P® ynutapHbie npeanpustus o01aIaloT crienuaibHOU, a
He o011el MpaBOCIIOCOOHOCTBIO, T.€. OHM HE MOTYT OCYLIECTBIIATH JOObIE BUABI JESITEIbHOCTH.
CriennanpHasi IpaBOCHOCOOHOCTh YHUTAPHOTO MPEIIPUATHS OCHOBBIBAETCS Ha 00s3aTeIbHOM
YKa3aHHUU B YCTaBe MPEIINPHUATHS [IpeIMeTa U LieNiel e TeIbHOCTH npeanpustus. B ciyyae ec-
JU YHUTApHOE MNPEANpPUATHE COBEPIIAECT CHEJIKH B IPOTUBOPEUYMM C LEISIMU JEATEIbHOCTH,
OrpaHMUYEHHBIMU B €T0 yCTaBe, Takas cjelnka, corsacHo cr. 173 'K P®, moxer ObITh Ipu3HaHa
HEJICHCTBUTEIILHOM.

YHUTapHOE MPEeaIpUsTHE KaK CaMOCTOSTEIbHBIN X03sICTBEHHBIN CyObEKT CaMO OTBEYaeT
0 cBOMM 00s3aTenbcTBaM. [Ipu 3TOM B3bICKaHUE KPEIUTOPOB MOXKET ObITh OOpallleHO Ha Bce
IIPUHAUIEKALIEE YHUTAPHOMY IIPEAIPUITHIO UMYILECTBO.

MMy11ecTBO YHUTApHOTO NPENIPUIATHS HAXOAUTCA B TOCYJApPCTBEHHOM MM MYHMIIMITAI b-
HOW COOCTBEHHOCTH M IMPHHAUICKUT MPEINPUATHIO Ha MpaBe XO3SHCTBEHHOTO BEIEHUS WU
ONEpaTUBHOIO YIpaBieHMs. B 3aBUCHUMOCTH OT yKa3aHHOrO JAEJIEHHUS CYIIECTBYIOT JBa BHJA
YHUTAPHBIX NPEIIPUSITUNA: OCHOBAHHOE Ha IMpaBe XO3SMCTBEHHOTO BEACHUS U Ha IpaBe omepa-
TUBHOTO yrpaBieHus ((enepanbHoe Ka3eHHOE NpeanpusaTue). Paznuyaiorcs oHU TeM, YTO, BO-
NEPBBIX, CO3JAIOTCS PA3IIMYHBIMU T'OCY/IapCTBEHHBIMU OpraHAMHU U, BO-BTOPBIX, 00Jadal0T pas-
JIMYHBIMH ITOJTHOMOYHUSMHU B OTHOILIEHHUH NIOJyYEHHOTO UMH UMYILIECTBA.

Cornacho ct. 114 I'K P® yHuTapHOe npeanpusTie, OCHOBAHHOE Ha MPAaBE XO3SI1ICTBEHHO-
IO BEJIEHHUs, CO3JAcTCs IO PELICHUIO YIOJIHOMOYEHHOIO0 Ha TO TOCYJAapCTBEHHOIO OpraHa WIN
OpraHa MECTHOT'O CaMOYIIPABJIEHHS HA OCHOBE COOTBETCTBEHHO I'OCYAAPCTBEHHOIO WJIM MYHHU-
[UIIAJIBHOTO UMYIIECTBA.

Kak y»e oTMmeuanocs Bblllle, YKa3aHHBIM YHUTAPHBIM MPEANPUATUSAM UMYILECTBO MPUHAI-
JIEKUT HA MpaBe X03siKicTBeHHOro BeneHus. CornacHo cr. 294 'K P® rocynapcTBeHHBIM U MYy-
HUIUNAIBHBIM YHUTAPHBIM MPEANPUATUAM UMYLIECTBO IPUHAJJIEKUT Ha NMPaBe X03SMCTBEHHOTO
BEJICHUS, U OHU BIIAJICIOT, MTOJIb3YIOTCA U PacopsKArOTCs 3TUM MUMYILECTBOM B IIpeseax, onpe-
nensgeMbix ['paxkgaHckum konekcoM P® u MHBIM IEHCTBYIOIMM 3aKOHOAATEIBCTBOM. Y HUTAp-
HOE TPEANPHUATHE BIAJCET Uy)KUM MMYILECTBOM, COOCTBEHHHMKOM KOTOPOT'O SIBIISI€TCS rocyaap-
CTBO (MJIM MyHUIIMNAJIbHOE 0Opa3oBaHue). 'ocy1apcTBO Kak cOOCTBEHHHK MMEET, COTJIaCHO CT.
295 T'K P®, B OTHOHmIEHHH WUMYIIECTBA, HAXOMSIIETOCS B XO35MCTBEHHOM BEAEHHM TOCYJIap-
CTBEHHBIX (MYHHUIIMIAIbHBIX) NPEANPUATUH, CIEAYIOLIUE MTpaBa:



1) pemraeT BOnpocs! CO3JaHMsI MPEIIPUATHS;

2) onpenensieT MpeAMET U 1IN €ro JeATeIbHOCTH;

3) yTBepK1aeT ycTaB IpeapUsITHS;

4) npyHUMAET pelIeHUE O PEOPraHNu3aluy U JIMKBUIALUU TPEIIPUATUS;

5) Ha3HavaeT qupeKTopa (PyKOBOAUTENS) IPEATIPUATHS;

6) OCYIIECTBIIIET KOHTPOJIb 3@ UCIOJIb30BAHUEM IO HA3HAYCHHUIO U COXPAHHOCTBIO INpH-
HaJJIeXKAaIlero NpeIIpusITHIO UMYLIECTBA;

7) mosyyaeT 4acTh HPUOBLIM OT MCIIOJIb30BaHMSA HMMYILECTBA, HAXOJIAIIErocs B XO3sii-
CTBEHHOM BEJICHUH NPEIIPUATHUS.

I'paxxnanckum konekcoM P® yCcTaHOBIIEHBI OTPaHUYECHUS 10 PACHOPSLKEHUI0 YHUTAPHBIM
IPENIPUATUEM HEIBMAKUMBIM uUMyliecTBOM. CorynacHo m. 2 c¢T. 295 mpeanpusiTue He BIIpaBe
IpoJiaBaTh MPUHAIJIEKAILEE EMY Ha IPaBE XO3SIIICTBEHHOIO BEACHUS HEABM)KMMOE HMYILECTBO,
claBaTh €ro B apeHAay, OTAaBaTh B 3aJI0T, BHOCUTh B KaUECTBE BKJaJa B YCTaBHBIM KallUTal Xo-
39 CTBEHHBIX OOIIECTB ¥ TOBAPHILECTB UM HHBIM CIIOCOOOM PacHOpPsKATHCS 3TUM UMYILECTBOM
6e3 cortacusi coOCTBeHHUKA. OCTallbHBIM MMYILECTBOM, IPUHAISKAIIUM MPEANPUITHIO, OHO
pacnopspKaeTcss CaMOCTOATEIbHO, 3a HCKIKOYEHHEM CIy4aeB, YCTAHOBJICHHBIX 3aKOHOM WX
WHBIMU [TPAaBOBBIMU aKTaMH.

Cornacho c1. 115 I'K P® ynurapHoe npeanpusTie, OCHOBAaHHOE Ha IIpaBe ONEPaTUBHOTO
yIpaBieHUs, MOXKET OBbITh CO37aHO TOJbKO MO peuieHuto IlpaBurenscrBa Poccuiickoit denepa-
UK Ha 0a3e MMYIIECTBa, HaXosImerocs B gpeaepanbHoil coocTBeHHOCTH. CHHOHUMOM MTOHSATHUS
«YHUTapHOE NMPEANPUATHE, OCHOBAHHOE Ha IPaBE ONEPATUBHOIO YIIPABJICHUS» ABIISETCS TEPMUH
«henepanbHoe Ka3zeHHOe npeanpusThe». [IpaBa Ka3eHHBIX NPEANpPUATUI Ha 3aKPEIICHHOE 3a
HUMH UMYLIECTBO OIpaHUYEHBI 3aKOHOIATEILCTBOM B OOJIbIIEH CTENEHH, YeM ITPaBa YHUTAPHBIX
npeanpusaThil. UMymecTBo NpuHAIIeKUT Ka3€HHBIM NPEaNpUsATUsiIM, coraacHo cT. 296 'K PO,
Ha MpaBe ONEPaTUBHOIO YIPABICHUS.

KazenHoe npeanpusiTe BIpaBe OTUYXJaTh WM MHBIM CIIOCOOOM pacmopsKaTbcs BCEM
3aKperyIEHHbIM 32 HUM HMMYILECTBOM JIMIIb C COTJIacHsl COOCTBEHHHKA 3TOr0 UMYIIECTBA, a ca-
MOCTOSITEJIBHO MOXKET pacHopsiKaTbCsl JIMIIb MPOU3BOJMMOM UM MpPOIYKIMEH, eclu HHOE He
YCTaHOBJIEHO 3aKOHOM WJIM MHBIMHU IIPABOBBIMH aKTaMH.

Cornacho 1. 2 ct1. 296 I'K P® coOcTBEeHHUK BIpaBe U3bSATh U3JHUIIHEE, HEUCIIOIb3yEMOE
1100 UCTONb3yeMOe He 10 Ha3HAYEHUIO0 UMYILECTBO U PaCHOPSIIUTHCS UM MO CBOEMY yCMOTpe-
HUIO.

Ho mpenocraBnss Takue MIMPOKHE MTpaBa COOCTBEHHUKY Ka3eHHOTO MPEINpUsATHS, 3aKOHO-
JIaTeIbCTBO BO3JIaraeT Ha HEro u 0ojiee cepbe3Hyro oTBeTcTBeHHOCTh. CornacHo cT. 115 'K PO
0 BCeM 00s3aTenabcTBaM (eAepalbHOr0 Ka3eHHOTO MPEANpPUATUS MPH HEIOCTATOYHOCTH €ro
uMmytiectBa cooctBeHHUK (Poccuiickas deneparust) HeceT CyOCHIMAapHYIO OTBETCTBEHHOCTD.

I'paxxnanckuit kogexkc P® ompepensieT Uil OCHOBBI MPABOBOTO IMOJOKEHUSI TrOCynap-
CTBEHHBIX W MYHHUIIMNAJbHBIX YHUTAPHBIX MPEANPHUATHH, MpeaycMaTpuBasi 00s3aTeIbHOE MpHU-
HATHE (eIepaIbHOTO 3aKOHA O TOCYAAPCTBEHHBIX U MYHHUIIMIIATbHBIX YHUTAPHBIX MPEANPHUSITHU-
AX.

4.8. HexoMMepueckne Opranu3anuu

1. Ilonsimue nexomMmepuecKou opeanu3ayuu

Hexommepueckne opraHu3alii CO3Jal0TCSl B COOTBETCTBYIOIIMX OpraHU3allMOHHO-
npaBoBbiX (hopmax. B coorBercTBUM co cT. 50 'K PD ropuanueckue nuua, sBISIOMIAECS He-



KOMMEpPUYECKUMHU OpPraHU3alMsIMH, MOTYT CO3/1aBaThbcsi B (opMe MOTPEOUTENHCKUX KOOMEpaTH-
BOB, OOIIECTBEHHBIX WJIM PEIUTHO3HBIX OpraHu3anuii (0O0bequHeHwHit), (GUHAHCUPYEMBIX COO-
CTBEHHUKOM YUPEKACHUH, OJIarOTBOPUTEIBHBIX M MHBIX (DOHIOB, a TaKkKe B Apyrux opmax,
IIPEyCMOTPEHHBIX 3aKOHOM.

OcHOBHOE pa3nuuue MEXJIy KOMMEPYECKUMH U HEKOMMEPYECKUMH OpPraHMU3alMsIMH 3a-
KIIIOYaeTCsl B LIETIAX ACSITEIbHOCTH JIaHHBIX opranu3anuii. KomMmepueckumu opranuszaiusiMu siB-
JSIOTCS IOPUIMYECKUE JIUIA, IPEeCIeAyIONINe U3BJIedeHre TPUObUIN B KaUeCTBE OCHOBHOM IIeNN
CBOCH NEeATENIbHOCTH, & HEKOMMEPUYECKUMHU - IOPUAMYECKUE JINIIA, HE UMEIOILUE B KaueCTBE OC-
HOBHOU IIeNTU JIeATENIbHOCTH W3BJIEYCHHE MPUOBUIM U HE paclpeiesisioniue MoJy4YeHHYI0 MpH-
OBLIIb MEXKY YYaCTHUKAMHU.

Ho 310 He o03Hayaer, 4YTO HEKOMMEPUECKUM OpraHU3alMAM 3alpeliacTcs 3aHUMAaThCs
IPEIIPUHUMATEIBCKON IEATEIbHOCTBIO. DTO JOMYCTUMO JIMIIb IPU COOJIIOJIEHUU pAla YCIo-
Buil. [IpennpuHumarensckas IeATENbHOCTb, OCYILIECTBIsIEMasi HEKOMMEPUYECKMMH OpTraHu3aly-
SIMU, JIOJDKHA, BO-TIEPBBIX, CIYKUTh TOCTIKEHHIO 1IeJIei, pagyd KOTOPhIX OHU CO3[aHbl, U, BO-
BTOPBIX, COOTBETCTBOBATH ITUM IIEIISIM.

Paznuune mMexay KOMMEPUECKUMU U HEKOMMEPUYECKUMHU OpraHM3alMsIMHU HajaraeT orpe-
JIEJICHHBI OTMEeYaTOK Ha WX MPaBOBOWM CTaTyC M MpaBOCHOCOOHOCTh. B cooTBercTBUU CO
cT. 49 TK P® kommepueckne opraHu3anuu 00JagaroT, Kak MpaBHiIo, oOIIel MpaBOCIOCOOHO-
CThIO, T.€. KOMMEPUECKHUE OpraHN3aluy MOTYT UMETh I'Pa)/IaHCKKE NpaBa U HECTU IPAKIAHCKUE
0053aHHOCTH, HEOOXOAUMBIE JJI1 OCYLIECTBICHUS JIFOOBIX BHUJIOB JESTEIbHOCTH, HE 3alpelicH-
HBIX 3aKOHOM. Hexommepueckas opranusaius o0JiajaeT CleHUalbHON MPaBOCHOCOOHOCTHIO,
T.€. UMEET TOJBKO T€ rPpaKIAaHCKHUE MpaBa U 00S13aHHOCTH, KOTOPBIE MPEyCMOTPEHBI B €€ yupe-
JTUTENbHBIX TOKYMEHTaX U COOTBETCTBYIOT €€ LENSIM JIeATeNbHOCTH. [103TOMY B yUpeauTenbHbIX
JOKyMEHTaX HEKOMMEPUECKHX OpTraHu3aluii 00s3aTeIbHO JOHKHBI ObITh OMpeeNieHbl MPeIMET
U 1ienu aesrenbHocTy (cT. 52 'K PD).

Taxkum 0Opa3oM, HEKOMMEPUYECKHE OPTaHU3AH OTIUYAIOTCS OT KOMMEPUYECKUX TEM, UTO:

1) uzBnedyeHue NpuObUIN HE SIBJISIETCS OCHOBHOM IEJIBbIO UX JEATEIbHOCTH;

2) nony4yeHHasi IpUObLIb HE paclpeaesieTcss MeXAY YYaCTHUKaMH (YUpEeaUTeNsiMU) opra-
HU3ALINN;

3) CYIIECTBYIOT 3a CUET COOTBETCTBYIOIIETO IEJIEBOT0 (PMHAHCUPOBAHUS WUJIU 3a CUET J00-
POBOJIBHBIX B3HOCOB, @ HE 32 CUET MOJIy4aeMOi UMM PUOBLIH;

4) obnagaroT crenuaibHON MPABOCIMIOCOOHOCTHIO;

5) nepedeHb BO3MOXHBIX (OPM HEKOMMEPUECKUX OpraHu3auuii onpenensercs I'paxaan-
CKHMM KOJEKCOM U MHBIMHU 3aKOHaMu PO.

[TpaBoBO€ MONOXKEHNE HEKOMMEPUECKUX OpraHu3aluil onpenesnseTcss HopMaMu ['pakaaH-
ckoro kozaekca PO, denepanbHbiM 3akoHOM OT 12 stHBaps 1996 r. Ne 7-@3 «O HekoMMepUecKHX
OpraHMU3aIMsaX», a TAK)KE€ NHBIMU 3aKOHAMU U MOJ3aKOHHBIMU aKTaMHU.

1.2. Ilompebumenvckue Kkoonepamusvi

[TorpeOuTenbckue KOOMEpaTHBHI SBISAIOTCS Hambosee paclpocTpaHeHHOH ¢opMoi He-
KOMMepUYecKux opranuzanuii. [1oTpeOuTenbCKUM KOOMepaTuBOM IpH3HAETCS J10O0pPOBOJIBLHOE
00beIMHEHNE TPaXKIaH U IOPUIMUECKUX JIMIl Ha OCHOBE YJICHCTBA C IIENbI0 YIOBIETBOPEHHS Ma-
TEpUANbHBIX U HUHBIX MOTPEOHOCTEH YYaCTHHKOB, OCYIIECTBIIEMOE IyTeM OOBEIMHEHUS €ro
YJICHAMHU UMYIIECTBEHHBIX MaeBbIX B3HOCOB (1. 1 cT. 116 'K PD).



Ilpumep. T1oTpeOUTENBCKUMH KOOTIEpAaTUBAMU SBIISIOTCS JKHIIUIIHO-CTPOUTENbHbIE, Jay-
HbIE, FapakKHbIE U TIOJJOOHBIE UM KOOTIEPATHBBI.

Ha nmotpebutenbckne KOOmepaTuBbl HE PacIpOCTpaHAIOTCs HopMbl DeeparbHOrO 3aKOHA
oT 12 suBaps 1996 r. «O HEKOMMEPUECKUX OpPraHU3alUsIX», a UX JIEATCIIbHOCTh PEryIupyeTcs
HopMmamu ['paskmanckoro xonekca Poccuiickoit deneparyn, 3akoHaMH O MOTPEOUTENBCKUX KO-
ONEepaTUBaX, NHBIMU 3aKOHAMH U IPABOBBIMU aKTaMH.

[Torpeburenbckuil KOOmepaTuB MOXKET OBbITh CO3JaH KaK TpakJaHAMH, TaKk U IOpUAUYE-
CKHMMH JIMLIaMH, B OTJIMYHE OT IMPOU3BOJCTBEHHBIX KOONEPATUBOB, B KOTOPHIX, [10 001IeMy TIpa-
BUJTY, HE JOITYCKAETCsl y4acTHE IOPUINYECKUX JIUL. 3aKOHOAATEIbCTBO HE YCTAHABIMBAET HUKA-
KMX MUHUMAJbHBIX WJIM MaKCHUMAJbHBIX KOJMYECTBEHHBIX OIPaHUYEHUN WIEHOB KOOIIEpaTHUBa,
HE OTrPAaHUYMBAETCS MPU 3TOM OJHOBPEMEHHOE Y4YacTHE WICHOB KOOIEpaTHBa B APYTUX MOTpe-
OUTEBCKUX KOOMEepaTuBax (Jaxke B OJJHOPOHBIX).

Kaxxaplii moTpeOUTeNhCKUH KOOMEPaTHB MMEET B KAUeCTBE YUPETUTEIHHOTO JOKYMEHTA
TOJIBKO yCTaB. 3aKOH yCTaHABJIMBAET OMpe/elieHHbIe TPeOOBaHMs K YCTaBy KOoIlepaTHBa U CBe-
JICHUSM, KOTOPbIE JIOJKHBI B HEM COJAEPIKAThCA: CBEICHUS O MPEAMETE U LENSAX €ro AesATeIbHO-
CTH, O pa3Mepe MaeBbIX B3HOCOB YJIECHOB KOONEPATHBA, O COCTABE U MOPSAKE BHECEHHUS MAEBBIX
B3HOCOB WIEHAMHU KOOINEpaTHUBa U 00 WX OTBETCTBEHHOCTH 3a HapyIIeHHE 00sA3aTeIbCTB MO BHE-
CEHHIO TaeBbIX B3HOCOB, O COCTaBE€ U KOMIIETEHIIMU OPTaHOB YIPABJIEHUS KOOIEPAaTUBOM U I10O-
pAOKE NPUHIATHS UMU PELICHUN, O MOPSAKE MOKPBITHUS YWiIEHAMHU KOONEpaTHBa IMOHECEHHBIX UM
yObITKOB (11. 2 ¢T. 116 'K PD).

[ToTpeOuTENnbCKUIT KOOTIEPATUB MMEET COOCTBEHHOE MMYIIECTBO, KOTOPOE MPHHAICHKHT
eMy Ha IpaBe COOCTBEHHOCTU. UNeHbl MOTPEOUTENBCKOTO KOOIepaTuBa UMEIOT TOJIBKO 00s13a-
TEJIbCTBEHHBIE MPaBa, a HE MpaBa COOCTBEHHOCTH B OTHOILIEHUHU MOTPEOUTEIBCKOTO KOOTIEpaTHBa
u ero umyuectsa. Ho B otiauune ot Ipyrux BUIOB IOPUIUYECKUX JIMII, B IPOLIECCE CYIIECTBOBA-
HUS MOTPEOUTEIHCKOTO KOOMEepaTHBa MPOUCXOIUT Mepexo/l MpaBa COOCTBEHHOCTH HA YacTh €ro
MMYILECTBA OT KOOIIEPaTHBA K €0 UICHAM.

Ilpumep. UneH XUIUIIHOTO, )KUIUIIHO-CTPOUTEIBHOTO, TAYHOIO, FApa)KHOT'O UM UHOTO
NOTPEOUTENTHCKOTO KOOIEpaTHBa, APYrue JHlla, UMEIONMe MpaBO Ha MaeHAKOIUIEHHUS, MOJHO-
CThIO BHECILIME CBOW MAaeBOW B3HOC 3a KBApTHUPY, Jady, rapax, MHOE MOMEIIEHHUE, MPeaoCcTaB-
JIEHHOE 3THUM JIMI[aM KOONEepaTUBOM, IMPUOOPETAOT MpaBO COOCTBEHHOCTH HA yKa3aHHOE HMY-
niectBo (1. 4 ct. 218 'K PO).

OcHOBOI HMyIIECTBEHHOH 000COOJIEHHOCTH MOTPEOUTENBCKOTO KOOIEpaTHBa SBISETCS
HaJln4yue naeBoro (hoHaa, KOTOphI oOpa3yeTcs 3a cueT B3HOCOB YJIEHOB KoolepaTuBa. BHece-
HHUE B3HOCOB B MaeBOI (hOH]I SBJIAETCSI OCHOBHOW O0S3aHHOCTBIO WIEHOB KOOIEpaTHBA U 3a He-
UCIIOJTHEHUE JAaHHOM O0S3aHHOCTHM YCTaBOM KOOIEpaTHBa JIOJIKHA OBITh YCTaHOBJIEHA OTBET-
CTBEHHOCTb. Pa3mep B3HOCOB, Kak M pa3Mep caMoro naeBoro ¢oHja, onpeAeseTcss ycTaBOM Ko-
orepaTHBa, MOCKOJIbKY 3aKOHOJIaTEIbCTBO HE YCTAHABIMBACT HUKAKMX OTPaHUYEHHI Ha pazMep
naeBoro (oHpa.

Ho, B oTnuume ot Apyrux BUJIOB IOPUINYECKHX JIML, BHECEHUE MAEBbIX B3HOCOB HE SIBJISI-
eTcs €MHCTBEHHOW O00s3aHHOCTBIO WieHa KoomepaTuBa. KaxIplii wieH KoolepaThuBa 00s3aH
BHOCHUTB JIOTIOJIHUTENIbHBIE B3HOCHI B CITy4ae BO3SHUKHOBEHUS YOBITKOB KOOIIEPATUBA.

B ciydae HeBBINOIHEHUS! 00513aHHOCTEH MO BHECEHUIO JOMOJHUTEIBHBIX B3HOCOB KOOIIE-
paTUB MOXET OBITh JTUKBUIUPOBAH B CyJI€OHOM HOpPSIKE IO TPEOOBAHUIO €r0 KPEeIUTOPOB.



[Topsimox ympaBieHUsI KOOIIEPAaTUBOM OMPEEINIAETCS €r0 yCTaBOM U MHBIMU BHYTPEHHUMHU
nokyMeHTaMu. Kak mpaBuiio, CTpyKTypa yIpaBJieHUs MOTPEOUTENTECKUM KOOTIEPAaTHBOM CTPOHT-
Csl TI0 QHAJIOTHH C MTPOU3BOACTBEHHBIM KOOIIEPATHBOM U BKIIIOYAET 00IIee coOpaHue KoomepaTH-
Ba, [IpaBJICHNE KOOIIEpaTUBa, IIpeceaaress npasieHus. KomnereHuus opraHoB yrpaBieHUs 3a-
KOHOJIATEIbHO HE OIpeJieNieHa U JOJDKHA OBITh YPETyJIHpPOBaHa B YCTaBe KOOIEPATHBA.

Kak u nmo6ast HekoMMepueckasi Opranusaiusi, IoTpeOUTENIbCKUI KOOIIEpaTUB UMEET MPaBo
3aHUMAThCS MPEANPUHUMATENBCKON (KOMMEpUecKoi) AesTenbHocThio. [Ipu 3TOM, B oT/iiMuue oT
OOLIENPUHATOTO MpaBWia, OXOJAbI, MOJyYeHHbIE MOTPEOUTEIHCKUM KOOIEPAaTUBOM OT Ipe-
MPUHUMATEIBCKOMN JIeATEIIbHOCTH, OCYIIECTBIIIEMOI KOOIIEPAaTUBOM B COOTBETCTBUU C 3aKOHOM
U YCTaBOM, MOTYT OBITh pactpe/ e ieHbl MeK Iy ero wieHamu (1. 5 ct. 116 'K PO).

Takum 00pa3zoM, MOTPEOUTENBCKUI KOONEPAaTHB 3aHMUMAET MPOMEKYTOYHOE MOJIOKEHHE
MEXy KOMMEPUYECKUMHU M HEKOMMEPUYECKUMHU OpPTaHU3alMsIMU, TIOCKOJIBKY 00BbEANHSET B cebe
UX OTJIMYUTEIbHBIC YEPTHI.

MO>XHO BBIIENUTH CIEAYIONINE CYIIECTBEHHbIE MPU3HAKU MOTPEOUTEIHCKOTO KOOMEpaTH-
Ba, OTJIMYAIOIIUE €T0 KaK OT MHBIX BUIOB HEKOMMEPUYECKUX, TAK U KOMMEPUECKUX OPTaHU3aIINN:

1) BO3MOKHOCTh Y4acTHs B KOOTIEpaTUBE KaK (PU3NUECKUX, TaK U IOPUIUYECKHIX JIHII;

2) dhopmupoBanue maeBoro GoH/1a 3a c4eT NaeBbIX B3HOCOB YWICHOB KOOIEPaTHBA;

3) ynoBieTBOpeHHE MOTPEOHOCTEH WIEHOB KOOIMEpaTHBA KaK OCHOBHAs II€JIb JESTEIbHO-
CTH;

4) BO3MOYKHOCTb OCYILLECTBICHUS IPEIIPUHUMATEIBCKON JIEATEIBHOCTH U PACIIPEIETICHUS
MOJTYYCHHOM MPHUOBLIN MEXKy YWICHAMH KOOIIEPaTHBA;

5) BO3MOKHOCTb MPOBEICHUS MPOLEAYPHl OAHKPOTCTBA B OTHOILLIEHUHU KOOIIEPATHBA;

6) HeorpaHHUYEHHAsi OTBETCTBEHHOCTh WIEHOB KOOIEpaThBa Mo JoJraM Kooreparusa (005-
3aHHOCTH BHECEHHUS JOTIOJHUTEIbHBIX B3HOCOB);

7) OTCYTCTBUE 00SI3aTEIILHOTO JIMYHOTO y4acTUs YJICHOB KOOIMEpaTHBa B €ro JEsTENbHO-
CTH.

Oco0bIM BHJIOM MOTPEOUTEIECKUX KOOIIEPATHBOB SIBIISIOTCS KOOIIEPATUBBI, BXOSIINE B
CHUCTEMY MOTPEeOUTETHCKON KOOTEepalli, MPaBOBOM CTATyC KOTOPOH ompeaensercs 3akoHoMm PO
ot 19 utons 1992 r. «O notpedutenbckoii koonepanuu B Poccuiickoit denepannn.

B cootBercTBUMM ¢ HOpMamu 3akoHa noTpedurTenbckas koonepaius B Poccuiickoit dene-
panuu — 3TO COBOKYIHOCTb JOOPOBOJBHBIX OOILIECTB MAMIIMKOB, UX OOBEAMHEHUH, JeicTBYIO-
IIMX HAa OCHOBAHMHU YCTABOB C LIEJbIO YJIOBJIETBOPEHUSI CBOMX MOTPEOHOCTEN B TOBapax U yciy-
rax 3a cyeT JICHe)KHBIX U MaTepHaJbHBIX B3HOCOB. IIpeaMeToM esTenbHOCTH NOTPeOUTEIhCKON
KOOIIEpaluy SBIISETCS 3arOTOBUTENbHAs, TOProBas, MPOU3BOJCTBEHHAs, MTOCPEIHUYECKas Jes-
TEJIIHOCTh, COJICHCTBHE PA3BUTHIO COIIMATIBLHO-OBITOBOIM HHMPACTPYKTYPHI U MHAS JCSITEIHHOCTD
B MHTEpecax MalIIHKOB.

[ToTpebutenpckas Koomepalusi MOKET CYIIECTBOBaTh B (popmMe MOTpeOUTENHCKOTO 001IIe-
CTBa WJIH CO03a MOTPEOUTENHCKUX OOIIECTB, MOPAIOK CO3/aHUS U YIPABIEHUS KOTOPBIMH PEry-
JMPYETCs] Ha3BaHHBIM 3aKOHOM.

Hano umMeTs B BHIy, 4TO MOHATHE «IIOTPEOUTENBLCKUN KOOMEpaTHB», KOTOPOE JAETCs B
I'paxxnanckom konekce PD, sBisercs pooBsM (0osiee 00LIMM) IO OTHOILIEHHUIO K TEPMHUHY «I10-
TpebuTenbckoe obmecTBoy». [loTpedurenbeckue odiiecTBa B OObIIeH CTENEHH OTBEYAIOT MPH-
3HaKaM KOMMEpPYECKO opraHu3aliy, IOTOMY YTO OCHOBHOM IENbIO UX JAEATEIbHOCTH SIBJISIETCS



3arOTOBUTENBHASA, TOProBas, IPOU3BOJICTBEHHAS, IOCPEIHNYECKAs NEATEIbHOCTD, HAIIPABJICHHAs
Ha MOJIyYEHHE U TOCIIEAYIOIIee pacipeiesieHHe MOMyYeHHOM NPHOBLTH MEX Iy NaiInKaMu.

Oco060i#i pa3sHOBUAHOCTBIO MOTPEOUTENBCKUX KOOIEPATHBOB SBISIOTCS TaKXKe CEIbCKOXO-
35IICTBEHHBIE MOTPEOUTENIBCKUE KOONEPATUBBI, IIPAaBOBOE PETYINPOBAHUE AESITEIBHOCTH KOTO-
pbIx ocymiecTBisiercs PepepanbHbIM 3aKOHOM OT 8 nexadpst 1995 1. «O cenbcKoX03HCTBEHHOM
KOOIIepaLumn».

1.3. @onowv

@DOoHIOM NIpU3HAETCA HE MMEIOINAs YICHCTBA HEKOMMEPYECKAsh OpPraHU3alns, YUpExKICH-
Hasl rpaxJaHamMM U (WIM) IOPUIUYECKUMH JIUIAMUA Ha OCHOBE JOOPOBOJBHBIX UMYIIECTBEHHBIX
B3HOCOB, TPECIIEAYIONast COIMAaIbHBIC, OJaroTBOPUTEIbHBIC, KYIbTYpHBIC, 00pa3oBaTeIbHBIC
WM WHBIE 001ecTBeHHO noie3nble ey (m. 1 cr. 118 'K PO).

I'paxxnanckuii konekec PO ynorpebisier TepMUH «POHI» MPUMEHUTEIBHO K HEKOMMEpUe-
CKUM OpraHu3alsaM, MpecielyoluM, KaKk MPaBUio, OJaroTBOPHUTEIbHbIE Heau. MMyiecTBo
doHga obpazyercs 3a cueT B3HOCOB yupeauTesnaed U T0OpOBOJBHBIX MOXKepPTBOBaHUM. MMyiie-
CTBO, lepeilaHHOe (POHTY ero yUpeaAUTeIsIMU (YUpeauTeneM), aBiseTcss COOCTBEHHOCThIO (POHAA.
Yupenutenu (poHa, TaK K€ KaK U YJaCTHUKU OOIIECTBEHHBIX U PEIMTHO3HBIX OpraHU3alMii, He
COXPaHSIOT HUKAaKUX MpaB (HU BELIHBIX, HU 00A3aTENLCTBEHHBIX) Ha MEpeJaHHOe UMM B COO-
CTBEHHOCTH (DOH/IY MMYIIECTBO, B TOM YHMCIIC HA WICHCKHE B3HOCHI, T.€. OHM HE MMEIOT IpaBa
TpeOoBaTh BO3BpaTa BHECEHHOT'O B3HOCA, BBIIJIATHI KAKOT0-JIN00 /10X0/1a U JaKe MOITYYEeHHs Ya-
CTH MMyIllecTBa (POHJIA MOCJE €ro JIMKBUAALUU. B oTiinuue oT Ipyrux BUJOB HEKOMMEPUYECKUX
opraHu3zaiyii, GoHI He UMEET WICHCTBA, T.€. yUpeaAuTean (GoHIa He TOTyJaloT HUKAKHUX MPaB B
OTHOILEHUM CO3JJaHHOIO MUMHU (OHJA, MOITOMY YUPEAUTENIM HE OTBEYAIOT M0 00s3aTeNbCcTBAM
CO3J1aHHOT0 UMM (POHJ1a, a POHJ] HE OTBEYAET 10 0053aTENBCTBAM CBOUX YUpEeaAUTEIIEH.

B oTninume oT Apyrux HEKOMMEpPUYECKUX OpraHu3aluil, yupenuTesnsiMu GpoHAa MOTYT ObITh
HE TOJIBKO IpaKIaHe, HO U ropuaudeckue juua. [Ipy 3ToM 3aKk0HOAATENbCTBO NOIYCKAeT co3/1a-
HUe (OHJIOB TOJIKO IOPUIMYECKMMH JIUIaMH, 0e3 ydacTus rpaxnaaH. @oHa Kak HeKoMMepue-
CKas opraHu3alus, B OTJIMYME OT JPYTMX HEKOMMEpPYECKUX OpraHu3alui, MOXET ObITh CO3/aH
OJIHUM JIMLIOM.

@DOHJ1 OCYIIECTBIISIET CBOIO JIEATEIBHOCTh HA OCHOBAHUHU YCTaBa, B KOTOPOM JOJKEH OBITh
orpezenieH MopsaI0K (popMUpoBaHUS OPraHOB YIpPaBJIEHUs (POHIOM M MX KOMIIETEHIUS, a TaKKe
UHBIE CBEJICHUs], TpelyCMOTpeHHbIe 3aKOHOM (11. 4 cT. 118 I'K P®). 3akoHo1aTenbCTBO ycTaHAB-
JUBaeT 0coOBIA MOPSIOK U3MEHEHUs ycTaBa (oHa. YcTaB (hoHIa MOXKET ObITh U3MEHEH opra-
HaMH (POHJIAa TOJIBKO B Cllydae, €ClId BO3MOXHOCTb €r0 U3MEHEHHs MpeyCMOTpeHa ycTaBoM. B
IPOTHBHOM cllyyae ycTaB ()OHJIa MOXKET ObITh U3MEHEH TOJBKO 10 PELIeHHUIO cyia, IpaBo o0pa-
IICHUSI, B KOTOPBIM C MOJOOHBIMU 3asBJICHUSIMH MPHUHAUIEKUT OpraHaM yHpaBiieHUs (OHIOM
WM [TOTIEUNTENBCKOMY COBETY.

B nensx xoHTpoiis 3a NeATeabHOCThI0 (DOHAA 3aKOHO/ATENbCTBO YCTAHABIMBAET CHEIU-
anbHblE TPeOOBaHUS: HaJIMUKE MMONEUYNUTEIHCKOT0 coBeTa OHa, MyOIMyHas OTYETHOCTh (poHa,
0COOBIH MOPSAAOK JTUKBUIAIIH.

[Toreunrenbckuii coBerT (hoHnIa sABIsIETCS OpraHoM (poHAa, KOTOPbIM Ha OOIIECTBEHHBIX
Hayajax OCYyLIECTBISET Ha30p 3a AeSATEIbHOCTHIO (POH/A, TPUHATHEM JIPYTHUMHU OpraHaMu (oH-
Jla pelIeHuil U o0ecreYeHneM UX UCIOTHEHUs, UCTIONIb30BaHUEM CPEICTB (POHAA, COOIIOIEHUEM
donoM 3akoHOIaTENbCTBA. [lopsAa0K popMUpOBaHUs U AESITEIBHOCTH MONEYUTENHCKOTO COBETA
(boH/1a JOKHBI ONPeNesIThCsl ycTaBoM (hoHAA.



B nensix KoHTpoIs 3a AeATeNbHOCThI0 (POHIA MPETyCMOTPEH OCOOBINM MOPSIOK JTUKBHIA-
un Gouaa. Pemenue o mukBUAANUU GOHIA MOXKET MPUHATH TOJBKO CYJI MO 3asIBICHUIO 3aWHTE-
pecoBaHHbIX Jul. OCHOBaHUSAMH JUISl JIMKBUIAIMK (OHAA SBIAIOTCSA: OTCYTCTBHE Y (DOHIIA UMY-
IeCTBA, HEOOXOIUMOTO Ul OCYHIECTBICHUS €T0 JIEATeNbHOCTH, HEBO3MOKHOCTh JOCTH)KEHUS
Henei, paad KOTOpBIX co3faH (poHA, a TakkKe YKIOHEHHS B JEATEIBHOCTH (OHIA OT ILeJei,
PelyCMOTPEHHBIX ycTaBoM. Kpome Toro, Goua MoxkeT ObITh MpU3HAH HECOCTOSATEIbHBIM U B
OTHOILIEHUU HETO MOXET ObITh BO30YkIeHa nporeaypa 6ankporctsa (cT. 65 'K PD).

1.4. Yupeorcoenusn

VYupexeHueM NpHU3HACTCsl HEeKOMMEpYecKash OpraHHu3alusi, Co3/laHHas COOCTBEHHUKOM
JUISL OCYIIECTBIICHUS YIIPABJIEHYECKUX, COIIMATBHO-KYIbTYPHBIX WM UHBIX (DYHKIMIA HEKOMMEp-
YeCKOro xapakrepa v puHaHCHpyeMas UM TMOJTHOCThIO Wi YacTudHO (1. 1 cr. 120 'K PO).

Kak npaBuito, 60sb1ast 4acTh YUPEXKICHHH SBISETCS TOCYIapCTBEHHBIMH, T.€. UX YUpeIu-
TEJISIMU BBICTYNAIOT Pa3jIMuHble rOCyAapCcTBEHHbIE opranbl. Ho co3naBaTh yupekIeHUS MOKET
HE TOJIBKO FOCYAApCTBO B JIUIE CBOUX OPTaHOB, HO U JIPYTHe YYaCTHUKH IPAXKIAHCKOTO 000pOTa,
B TOM UYHKCJI€ U KOMMEPYECKHE OPTaHU3alUU. Y UPEKICHUIMHU SBISIOTCS OPraHU3aIUK KYJIbTYphl
U 00pa3oBaHMsl, 3IPAaBOOXPAHEHUSI U CIOPTA, OpraHbl COLMATBHON 3alllUThI, TPABOOXPAHUTEN b-
HBIE OpraHbl U MHOTHE JIPYTHE.

Tak Kak Kpyr y4peKJIE€HHMM JOCTaTOYHO HIMPOK, TO MX IPABOBOM CTATYC ONPEIEIAETCS
MHOTMMHU 3aKOHaMH W HHBIMU INPaBOBbIMU akTamMu. He ycTaHaBiMBaeT 3aKOHOJATENIbCTBO U
eMHBbIX TPeOOBaHMI K yYpEeAUTEIbHBIM JIOKYMEHTaM YydpexjaeHuil. Hekoropele yupexneHus
JEICTBYIOT Ha OCHOBAaHUU YCTaBa, IPyrue - Ha OCHOBAHUU TUIIOBOTO MOJIOKEHHUS O IaHHOM BHJIE
OpraHH3aIyii, a HEKOTOpPbIE — B COOTBETCTBHH C IMOJIOKEHUSMHU, YTBEPKIEHHBIMU COOCTBEHHH-
KOM (Y4peauTenem).

VYupexaeHus, B OTIMYHE OT OCTAIBHBIX BHJIOB HEKOMMEPUYECKUX OpraHU3AIlMi, HE SBIIS-
I0TCS COOCTBEHHHKaMH CBOETO UMyIecTBa. COOCTBEHHHUKOM MMYIIIECTBA YUPEKICHUS SBISETCS
€ro yupeauTesb. YupexaeHus o0JaJaloT OrpaHHYEeHHBIM NPaBOM Ha MEpeJaHHOe UM UMYIIe-
CTBO — MpaBoM ornepatuBHoro ympasieHus (cT. 296 'K P®). Yupexnenus, umeroniyue umylie-
CTBO Ha IMpaBe ONEPATUBHOIO YIPaBJICHHUS, BIAJICIOT, MOJIb3YIOTCS U PACIOPSKAIOTCS MM: BO-
NEPBBIX, B MpEJesiaX, YCTAHOBJICHHBIX 3aKOHOM; BO-BTOPBIX, B COOTBETCTBUH C LIEJSIMU CBOEH
JeSITEIbHOCTH; B-TPEThUX, B COOTBETCTBUH C 3aJaHUSIMU COOCTBEHHHUKA; B-UYETBEPTHIX, B COOT-
BETCTBUHU C Ha3HAYEHUEM MMYIECTBA.

VYupexnenue, B coorsercTBuu co cT. 298 'K P®, He BipaBe oTUyK1aTh WK UHBIM CIIOCO-
O0M pacnopspKaThCsl 3aKPEIUIEHHBIM 33 HUM MMYILECTBOM M MMYILECTBOM, IPHUOOPETEHHBIM 32
CUET CpE/CTB, BbIIEICHHBIX eMy Mo cMere. COOCTBEHHUKY HMMYIIECTBA, 3aKPEIJIEHHOIO 3a
YUpEXKJIEHUEM, NPEAOCTABIISIIOTCS MPAKTUYECKH HEOTPaHWYEHHbIE MPaBa B OTHOUICHUH HMYILle-
ctBa yupexxaeHus. CornacHo 1. 2 cT. 296 'K P® coOcTBeHHUK BpaBe U3bATh U3JIMILIHEE, HEHC-
M0JIb3yeMoe JINOO UCIIONIb3yeMO€e HE M0 Ha3HAUYEHUIO0 UMYIIECTBO U PACHOPSAUTHCS UM IO CBOE-
MY YCMOTPEHHIO.

VYupexxaeHue ¢ paspelieHus coOCTBEHHHKA MOXKET 3aHUMAaThCs NPEANPUHUMATEIbCKOM
JESATEIBHOCTBIO M BCTYNAaTh B OTHOUIEHMSI ¢ KOMMEPUYECKUMHU opranuzanusmu. Ho 3a Hencno:n-
HEHHME CBOUX 0053aTeNbCTB YUPEXKJEHHE HECET OIPaHMYEHHYI0 MMYIIECTBEHHYIO OTBETCTBEH-
HOCTh: OHO OTBEYAET MO CBOMM 00s3aTENbCTBAM TOJIBKO HAXOJISIIMMUCS B €r0 PaclnopsHKeHUH
JNEHEeXKHBIMH cpeicTBaMU. [Ipu MX HEOCTaTOYHOCTH COOCTBEHHUK COOTBETCTBYIOIIETO MMYIIle-



CTBa HECET CyOCHIUApHYIO (IOTIOJHUTEIBHYIO) OTBETCTBEHHOCTD 0 0053aTEeIbCTBAM YUPEK/Ie-
HUSL.

1.5. Obvedunenus wpuoueckux iy (accoyuayuu u cor3vl)

OO0beaArHEHUST IOPUIUYECKUX JIUIL (ACCOIMAIIMU U COI03bl) TAKXKE SIBJSIOTCS HEKOMMEpUe-
CKUMU opranuzanusmMu. Llenb cozmanus oObeIMHEHUS — KOOPAWHAIMS JIESTEIbHOCTH 00beIu-
HUBLINXCSA OpPraHu3allii, a Tak)Ke MPeJCTaBICHHE U 3allUTa OOIIMX UMYIIECTBEHHBIX MHTEpe-
coB. Co3naBath 00OBEAMHEHHUSI MOTYT KaKk KOMMEpYECKHe, TaK 1 HEKOMMEPYECKHE OpraHu3aluu
(B TOM 4MCIIE U YUPEXKICHHUS), HO B 3aKOHOJIATEJILCTBE 3alpeliaeTcsl OJHOBPEMEHHOE Y4acTHe B
OJIHOM O0BEIMHEHUU U KOMMEPUECKHX, 1 HEKOMMEPUYECKUX OpraHU3aIlHii.

3aKOHOJATEIBCTBO MPEYCMATPUBACT JIBE BO3MOKHBIE (DOPMBI OObEAMHEHUI: acCOIALINs
WK cot03. JlaHHBIN NepedeHb SBISIETCS NCUEPIBIBAIONINM, U CO3JaHHe UHBIX (hopM 00beauHe-
HUI HE JOoIycKaeTcs. 3aKOHOAATeIbCTBO HE JENACT Pa3iIMyuil MEeXAy JABYMs yKa3aHHBIM (op-
MaMH, XOTS Ha MPAKTHKE, KaK MPaBUIJIO, aCCOIMAIIMN CO3JAIOTCS MO OTPacieBOMY (IIPOU3BOI-
CTBEHHOMY) IIPU3HAKY, a COIO3bI — [10 TEPPUTOPUATHHOMY.

B oTnnume ot Bcex Apyrux HEKOMMEPUYECKHUX OpraHMU3alfi, yJacCTHUKaMH OO0beIUHEHUN
MOTYT OBITh TOJIBKO IOPUIWYECKUE JUIA, a HE TpaKaaHe. YdacTue (PU3N4YecKHxX JIUI[ B accollna-
[USX U COI03aX HE JIOMYCKaeTCsl.

Uiiensl accouuanuu (coro3a), co3faBiine 00beAMHEHNUE, COXPAHAIOT CBOIO CaMOCTOSITEINb-
HOCTh, UMYIIECTBEHHYIO 000COOJIEHHOCTh M TpaBa rOpuandeckoro Jmmna. CaMoCTOATEIbHBIM
IOPUINYECKHAM JIUIIOM C MOMEHTA TOCYJapCTBEHHON PEruCTpaliiil CTAHOBUTCS U OOBEINHEHHE.
HmymiectBo o0beuHeHns, cpOpMUPOBAHHOE, B TOM YHCJIE 32 CYET B3HOCOB YYAaCTHUKOB, SIBIISI-
eTCcsl COOCTBEHHOCTBHIO OOBEAMHEHHUS. YUACTHUKU OOBEIMHEHUS HE COXPAHSIOT HUKAKUX MpPaB
(HM BELTHBIX, HU 00S3aTENILCTBEHHBIX ) HA MIEPEJaHHOE MU O0BEAUHEHUIO UMYIIECTBO.

CocTaB y4acTHUKOB OOBEIMHEHUS HE SBISETCS MOCTOSHHBIM, & U3MEHSETCS TyTeM BbIXO-
J1a, UCKITIOYEHHUS], IPUHITHUS HOBBIX YYaCTHUKOB. [IpHHSATHE HOBBIX YJIECHOB B COCTaB O00beEANHE-
HUS JIOITYCKAETCsl TOJIBKO C COIJIacusi BCeX YJIEHOB 00bequHEHHUs. UsieHbl 00beJUHEHUN UMEIOT
IPaBo 1O COOCTBEHHOW WHUIIMATHBE BBIUTH M3 OOBEIMHEHUS, HO BBIXO/] JIOITYCKAETCs TOIBKO 110
OKOHYaHWU (UHAHCOBOTO Toma. KpoMe TOro, B HEKOTOPHIX CIIydasX YYaCTHHK OOBEIHHEHUS
MOYET OBITh HCKITIOYECH U3 HETO IO PEIICHUIO OCTAIOUINXCS YIaCTHHKOB.

[TpaBoBoO#i cTaryc 0ObeAMHEHUST (GUKCUPYETCS B €T0 YUPETUTEIbHBIX JTOKYMEHTaX, KOTO-
PBIMH SBIISIOTCS YUpPEIUTENbHBIN 10TOBOP, MOJAMUCAHHBIN €r0 YJIeHaMH, U YTBEPKACHHBIH UMU
ycTaB. B yupeauTenbHbIX JOKYMEHTaX 00beAMHEHUsI HEOOX0IMMO yKa3aTh 11eJIb U MPeIMeT Jesi-
TEJIbHOCTHU, CBEJICHUS O COCTABE M KOMIIETEHLIMU OPraHOB YIPABIEHUS U MOPSIIKE IPUHATUS UMU
peLIeHNH, 0 TOPsI/IKEe pacipeieseHnss UMYILIECTBA, OCTAOLIErocs Mocie JUKBUAALUN 00beTuHe-
HUS, U MHBIE CBEJICHUS, YKa3aHHBIEC B 3aKOHE.

Oco0eHHOCThIO O0bEIMHEHUS SBISIETCSl cBO€oOpa3Hasi OTBETCTBEHHOCTh YYaCTHUKOB 1O
00s13aTeIbCcTBaM 00BbeTMHEHUS. Accolualus (COr3) He HECET OTBETCTBEHHOCTH 10 00s3aTelb-
CTBaM CBOMX YJIEHOB, a WIEHBI acCOLMAIMU (CO03a) HECYT CyOCHIMApHYIO (JIONOJHUTENIbHYIO)
OTBETCTBEHHOCTb IO €€ 0053aTeNIbCTBAM B pa3Mepe U B MOPSAIKE, MPEIYCMOTPEHHBIMU YUpeaH-
TEJIbHBIMU JOKYMEHTaMH aCCOLUAIIHH.

OObenuHEHUsT HE MOTYT HEMOCPEACTBEHHO OCYILECTBIIATH MPEANPUHUMATENbCKYIO Jesi-
TEJBHOCTh. /ISl mosydeHHsl J10XoJa OT MPEeANPUHUMATEIbCKONW IESITeNbHOCTH O0BbeIuHEeHHE
UMEET TPaBO CO3JaTh XO3AWCTBEHHOE OOIIECTBO WIJIM Y4acTBOBAaTh B TakoMm oOrmiectse. [Tomy-
YeHHas TAKUM 00pa3oM NMpUOBLIH JOJDKHA HAIPABIATHECS HA YCTaBHBIC eI OOBEIMHEHUS U HE



MOJKET OBITh paclpeesieHa MeX/ly €ro yyacTHUKaMu. B ciydae eciau yyaCcTHUKH OObEIUHEHUS
BO3JIaraloT Ha HEro BeJCHUE NMPEANPUHUMATEIBCKOM AeATeNbHOCTH, TO TOA00HOE 00BEeIMHEHNE
B COOTBETCTBUU C 3aKOHOJATEIBCTBOM IOJUIEKHT IIPEOOPA30BAHUIO B XO3HCTBEHHOE OOLLECTBO
wiu toBapuiecTso (cT. 121 'K PD).

1.6. Unvle 6udbl HekoMMepUecKux opeanuzayuil

[lepeueHb HEKOMMEPYECKHUX OpPraHU3ALMM, MPETYCMOTPEHHBIM B I'pa)XIaHCKOM KOAEKCce
P®, nononHseTcs MHBIMM BUIAMH OpPraHU3alui, IPaBOBOE MOJIOKEHUE KOTOPBIX OMpPENeseTcs
JIPYTUMU 3aKOHaMH, B ToM unciie denepanbHpIM 3akoHOM OT 12 stHBapst 1996 1. Ne 7-D3 «O He-
KOMMEPUYECKUX OPraHM3aLUAX», KOTOPBINA MPeayCMaTPUBAET TaKHe BO3MOXKHBIE (DOPMBI HEKOM-
MEpPUYECKUX OpraHM3alMii, KaK HEKOMMEpPYECKHE MapTHEPCTBA U aBTOHOMHBIE HEKOMMEPYECKHE
OpraHH3aIiy.

HexoMMepueckuM mapTHEPCTBOM MPU3HAETCSI OCHOBaHHAsI HA WIEHCTBE HEKOMMeEpUECKast
OpraHu3aIys, YUpexJAeHHas rpakIaHaMu U (WIH) IPUIUIECKUMH JIMLIAMU JJI1 CONCUCTBUA ee
YJieHaM B OCYIIECTBIIEHUU AESITEIbHOCTH, HAIIPABICHHOW Ha JOCTHKEHHE COIMANIbHBIX, OJaro-
TBOPUTEJIBHBIX, KYIbTYPHBIX, 00pa30BaTEIbHbBIX, HAYYHBIX U YIIPABICHUECKUX LIEJCH, a TaKXkKe B
WHBIX LIEJISX, HAMPaBJICHHBIX Ha JOCTHKEHHE oOmecTBeHHbIX Onar (m. 1 cr. 8 3akona «O He-
KOMMEPYECKUX OPraHU3aLHUIX ).

HexomMmepueckoe mapTHEpPCTBO BIIpaBE OCYLIECTBIATh NMPEANPUHUMATENBCKYIO JESTENb-
HOCTb, COOTBETCTBYIOILYIO LEJISAM, JJI JOCTUKEHHSI KOTOPBIX OHO CO3/1aHO.

UneHpl HEKOMMEPYECKOTO MapTHEPCTBA HE OTBEYAIOT IO €ro 00s3aTeNbCTBAM, a HEKOM-
MepUYecKoe MapTHEPCTBO HE OTBEYAET MO 005A3aTeIbCTBAM CBOMX WIECHOB. UlleHBI HEKOMMepue-
CKOTO MapTHEPCTBAa UMEIOT HIMPOKUN KPYT MpaB, KOTOPBIA MO CBOEMY 00bEMY CPaBHUM C Ipa-
BAMH YYaCTHUKA KOMMEPUYECKON OpraHu3aliu.

Hexommepueckoe mapTHEPCTBO SBJSETCS COOCTBEHHUKOM CBOETO UMYIIECTBA, B TOM YHUC-
Jie UMYIIECTBA, NEPEJAHHOro €ro 4ieHamu. lIpyu JTuKBUAanMM HEKOMMEPUYECKOIO MapTHEPCTBA
OCTaBIIEEeCs MOCIIE YAOBIETBOPEHUSI TPEOOBAaHUI KPEAUTOPOB UMYIIECTBO MOMJIEKHUT pacIpesie-
JICHUIO MEX/1y 4JIeHaMH HEKOMMEPUYECKOT0 MapTHEPCTBA B COOTBETCTBUU C UX UMYILIECTBEHHBIM
B3HOCOM, pa3Mep KOTOPOIro He MPEBBILIAET pa3Mepa UX UMYIIECTBEHHBIX B3HOCOB, €CJIM HHOE HE
IPEyCMOTPEHO YUPEIUTEIbHBIMU IOKYMEHTAMHU HEKOMMEPUYECKOT O TapTHEPCTBA.

ABTOHOMHON HEKOMMEpUYECKON OpraHM3alMeld NpHU3HAeTcsd HE HMMEIOIAas 4YJICHCTBA He-
KOMMepUYecKasi OpraHu3alys, yupexaeHHas rpaxaaHamMu U (WIM) IOpUAMYECKUMH JIMLAMHU Ha
OCHOBE JIOOPOBOJIBHBIX MMYIIECTBEHHBIX B3HOCOB B LIEJSAX MPEAOCTABICHMS YCIyr B 001acTH
0o0pa3oBaHus, 3/]paBOOXPAHEHUs, KYIbTyphl, HAYKH, NIpaBa, GU3NUYECKON KyJIbTYphl U CHOPTa U
uHbIX yeuyr (1. 1 cT. 10 3akoHa «O HEKOMMEPYECKUX OPTaHU3aIUSIX»).

NMymiecTBo, nepejlaHHOE aBTOHOMHOM HEKOMMEPUYECKOW OpPraHU3allly €€ YUpeIUuTeIsIMU
(yupeaurtenem), sIBIsIETCS. COOCTBEHHOCTBIO aBTOHOMHONW HEKOMMEPUYECKON OpraHu3aluu. Yupe-
JTUTENIN aBTOHOMHOM HEKOMMEpPYECKOW OpraHU3alliy HE COXPAHSIOT HUKAKUX IpPaB HA UMYIIle-
CTBO, NIEPEAAHHOE UMHU B COOCTBEHHOCTH ATOI OpraHu3ani. ABTOHOMHAs HEKOMMepUecKas op-
raHU3alysl BIPABE OCYIIECTBIATH NMPEANPUHUMATENBCKYIO AESITEIbHOCTb, COOTBETCTBYIOLIYIO
LEJISIM, JUIS JOCTHKEHUS KOTOPBIX CO3/jaHa YKa3aHHas OpraHu3alusl.

Takum 00pa3om, aBTOHOMHAsi HEKOMMepUYecKasi opraHu3anus GakTHYECKH SBISIETCs CBOe-
ro pojJla «<KOMMEPUYECKUM yupexkaeHruemM». [Ipu 3ToM ydupenurenn aBTOHOMHONW HEKOMMEPUYECKON
OpraHHU3aIi MOTYT MOJIb30BAThCS €€ yCIAyraMu TOJIbKO Ha PaBHBIX YCIOBHUSX C JPYTHMH JIMLa-



MU (TIIOJ] PaBHBIMM YCJIOBHSMH, BEPOSTHO, CIEIyeT NMOHMMATh PAaBHYIO OIUIATy MOJIY4aeMbIX
YCIIYT) U HE OTBEYAIOT IO 00s3aTEeILCTBAM CO3/IaHHOW UMH aBTOHOMHOW HEKOMMEPUYECKOM opra-
HU3aLUH.



Paznen 5. OCYIHECTBJIEHHUE U 3AIIIUTA I'PA’KJAHCKUX I[TPAB

5.1. BUHAMKAUMOHHBIN UCK

3ammTa rnpaBa COOCTBEHHOCTH OCYILECTBIISICTCS PA3IMYHBIMU OTPACIISIMU IIpaBa: rocyaap-
CTBEHHBIM, YTOJIOBHBIM, aJIMUHUCTPATUBHBIM, TPYJIOBBIM U, KOHEUHO, IpakaaHCKuM. ['paxaan-
CKO€ TPaBO YCTAaHABIMBACT TPaKJAHCKO-TIPABOBBIE CIIOCOOBI 3alIUTHI MpaBa COOCTBEHHOCTH.
3amuTa npaBa COOCTBEHHOCTH OCYILECTBIISETCS JIUIIb B CIyYasiX €ro HapyIlIeHUs U MPeCTaBIIs-
eT co00ll COBOKYIMHOCTh I'Pa)KAAHCKO-IIPABOBBIX CIIOCOOOB, MPUMEHSIOMIUXCS MPU HApyIICHUU
mpaBa COOCTBEHHOCTH.

['pak1aHCKO-TIPaBOBbIE CIIOCOOBI 3aIIUTHI [TpaBa COOCTBEHHOCTH BKJIIOYAIOT:

1) BEIIHO-TIPaBOBKIE CIIOCOOBI 3AIUTHI,

2) 00s13aTeNLCTBEHHO-TIPABOBBIE CIIOCOOBI 3aIIHTHI;

3) uHBIE TPaXkKAAHCKO-TIPABOBBIE CIIOCOOBI 3aIUTHI;

4) npenbsBIEHUE UCKOB FOCY/1apCTBEHHBIM OpraHaM.

BemHo-npaBoBbie CIOCOOBI 3alUTHI MPUMEHSIIOTCS KaK CPEACTBO aOCOIIOTHOM 3aIUTHI
npaB COOCTBEHHUKA B CIy4asX, KOTJa HEMOCPEIACTBEHHO HAPYILIAETCS MPaBO COOCTBEHHOCTHU
(Hampumep, IPU HE3aKOHHOM M3BSITHH UMYILECTBA Y COOCTBEHHUKA).

['pakiaHCcKO€ 3aKOHOAATENHCTBO MPEIyCMATPUBAET CIEAYIOIINE BEIIHO-TIPABOBLIE CIIOCO-
OBI 3aIUTHI TTPaBa COOCTBEHHOCTH:

1) uctpeboBanre UMYIIECTBA U3 YYKOr0 HE3aKOHHOTO BiageHus (ct.ct. 301, 302 'K PD);

2) TpeboBaHHWE yCTPAHCHHS BCSKUX HAPYIICHHWW €ro MpaBa, HE CBS3aHHBIX C JIMIICHHEM
BnageHus (ct. 304 'K PD);

3) uck o nmpusHaHuu rpasa coocrBeHHOCTH (cT. 12 'K PD).

HcTtpeboBanre uMyIECTBA U3 YYKOTO HE3aKOHHOTO BIIAJICHHS MOJIYYUIIO B TEOPHH IpaBa
HA3BaHHUE «BUHJIMKAIIMOHHBIA MCK» U SIBJISIETCS CaMbIM PACIPOCTPAHEHHBIM CPEJICTBOM 3aIIUTHI
npaBa coocTBeHHOCTH. B cootBercTBHM co cT. 301 ['K PO coOCTBEeHHHK BIIpaBe MPUHYIUTEIBHO
UCTpeOOBaTh CBOE MMYIIECTBO M3 UYXKOTO HE3aKOHHOTO BIaJeHHA. TO €CTh BUHIUKAIMOHHBIN
UCK — 3TO MCK HEBJAJEIOLIero cOOCTBEHHUKA BEIIM K BIIJCIOIIEMY €0 HecoOCTBEHHUKY. Kak
MpaBUJI0, O0BEKTOM BHHIUKAIIMOHHOTO MCKA SBJISIOTCS ABUKUMBIC BEIIH, HAXOSAIIUECS BO BJla-
J€HUH JIPYroro Juiia.

[IpumMeHneHre BUHAUKAITMOHHOTO MCKA BO3MOYKHO JIUIIb TIPH CICTYIOIINX YCIOBUSIX:

- uctpeldyeTcss UHIUBUIYaIbHO - ONpe/ieJICHHAas! Belllb, COXPAHUBILASCS B HATYPE;

- COOCTBEHHUK BEIllM CMOKET JI0Ka3aTh CBOE MPaBO Ha HCTPEOYEMYIO BEIllb UM OCHOBaHHE
€€ BJIaJICHUS.

Ilpumep. 1lpu oTCYTCTBUM 00BEKTA BUHAMUKAIIMU, HAIIPUMEDP, KOT/Ia UMYIIECTBO YXKe YHU-
YTOKEHO, COOCTBEHHUK MOYKET MPEIBIBUTH JIUIITH UCK O BO3ZMEIIEHUN YOBITKOB.

Ho npaBo cobcTBeHHMKA HCTpeOOBaTh CBOIO BEIllb HE BCEr/la MOJIEKHUT yIOBIETBOPEHHUIO
(Tabm. 2). Bynet niam HET BO3BpaIleHO UMYIIECTBO COOCTBEHHUKY 3aBUCHUT, coryiacHo cT. 302 'K
P®, ot cneqyromumx ycioBHiA:

1) kakum 0Opa3oM BHIOBLTA BEIh U3 BIaJCHUS COOCTBEHHHUKA (IO €r0 BOJIE UM MOMHUMO
ero Boiu). MIMyIecTBO cUMTaeTCsi BBIOBIBIIMM TIO BOJIE COOCTBEHHHKA, KOTJIa OH caM J00po-
BOJIBHO TIEpEJiajl CBOIO BEUIb JUIY, KOTOPOE BIIOCJIEICTBUH MPOU3BEIIO €€ HE3AKOHHOE OTUY K/ e-
Hue. [loMuMo BoIM COOCTBEHHUKA UMYIIIECTBO BBIOBIBAET MPH €0 YTEPE CaMUM COOCTBEHHHUKOM
WJIU JIUIIOM, KOTOPOMY MMYIIIECTBO OBIIO TIepeaaHo COOCTBEHHHKOM BO BIIaJIeHUE, TIPU MTOXHIIIE-



HUM UMYIIECTBA Y COOCTBEHHUKA WJIHM Y YKa3aHHOTO JIUIA ¥ B MHBIX CIIyYasx, KOTJa HMYIIECTBO
BBIOBIBACT M3 MX BJIAJICHUS IOMUMO UX BOJIH;

2) BO3ME3THO WU 0€3BO3ME3THO ObLIa IMOTy4YeHA Bellh €€ MPHoOpeTaTeieM;

3) KaKk JelicTBOBAI MPUOOPETaTeTh BEIIH - JOOPOCOBECTHO MIIH HE0OpocoBecTHO. JloOpo-
COBECTHBIN mpuodperaTensb, corinacHo cT. 302 'K P®, He 3Han u He MOT 3HaTh, YTO MPUOOpPETAET
UMYIIECTBO Y JIUI[A, KOTOPOE HE UMEJIO IIPaBa €ro OTYYKIATh.

Tabnuna 2 Bo3MOXHOCTh U HEBO3MOXKHOCTh HCTPEOOBaHUSI COOCTBEHHHKOM CBOETO MMY-
IECTBA U3 YYXKOT'0 HE3aKOHHOTO BIIAJICHUS

He mosxer ObITh HCTpeOOBaHO Moxet ObITh HCTPEOOBaHO

Jlenbry, a Taxke IeHHbIe OymMaru Ha npefb- | Y J1000ro npruodperares, MoJydHBIIEro
SBUTENS y UX JJOOPOCOBECTHOrO NPUOOpETa- | UMYIIECTBO OE3BO3ME3JHO OT JIMLA, KOTOPOE
TEIs HE MMEJIO TIpaBa ero OTYyX/JIaTh

VY nobpocoBecTHOr0 npuodOperaress, BO3- VY nobpocoBecTHOr0 puoOpeTaTes, BO3-
ME3/THO MOJIYYHBILIETO BElb, BHIIIEANIYIO U3 | ME3HO MOJYYUBIIETO BEIllb, BHIMICIIIYIO U3
BJIaJICHHsI COOCTBEHHHUKA IO €T0 BOJIE BJIQJICHUSI COOCTBEHHUKA IIOMUMO €TI0 BOJIU

Y HeroOpOCOBECTHOTO MPHOOpeTaTes

[Tpu BO3BpaTe MMYILECTBA U3 HE3aKOHHOIO BJIAJIEHUS BCEr/la BOZHUKAIOT BOIPOCHI BO3Me-
IIeHUs1 COOCTBEHHUKY HE MOJIyYE€HHBIX UM J0XOJ0B OT CBOEr0 MMYILIECTBA, a MPUOOPETATEIO —
IIOHECEHHBIX PACXO0B IO COACPIKAHUIO UYKOT0 UMYIIECTBA.

B cootBerctBuun co ct. 303 'K P® nHegoOpocoBecTHbIN mproOpeTaresib 00s3aH BO3Bpa-
TUTH WA BO3MECTUTh COOCTBEHHUKY BCE JI0XO/IbI, KOTOPHIE OH M3BJIEK WJIH JOJDKEH ObLIT H3BJICYb
3a BCE BpeMsl BJIQJICHUS UMYIIECTBOM coOcTBeHHUKA. OT 100pocoBecTHOrO mpruobdperarens coo-
CTBEHHHUK BIIpaBe TpeOOBaTh BO3BpaTa WJIM BO3MEILEHHS JIMIIb BCEX TEX JI0XOJOB, KOTOPHIE OH
U3BJICK WJIHM JOJDKEH OBUT M3BJEYb CO BPEMEHH, KOTJa y3HaJ WM JO0JDKEH OBbLI y3HATh O Herpa-
BOMEPHOCTH BJIaJICHUS UJIH MOJTyYHII IOBECTKY MO UCKY COOCTBEHHHMKA O BO3BpaTe UMYIIECTBA.

CoOcTBEHHMK, B CBOIO Ouepeflb, 00513aH BO3MECTUTH BIaJENbly (Kak J10OpOCOBECTHOMY,
TaKk ¥ He10OPOCOBECTHOMY) CTOMMOCTh IPOM3BEIEHHBIX UM HEOOXOAMMBIX 3aTpaT Ha COJepIKa-
HHUE UMYIIECTBA C TOTO BPEMEHH, C KOTOPOTO0 COOCTBEHHUKY MPUUYUTAIOTCS JTOXOJbl OT UMYILle-
CTBa.

[Tpou3BeneHHbIe yiIydllleHUs] UMYIIECTBa BIIPaBE€ OCTaBUThH 3a COOOM JIMIIb TOOPOCOBECT-
HBII BIIQJIENIEI] B CITydae, €CIIM OHU MOTYT OBITh OT/EJICHBI 0€3 OBPEKICHNS UMYIIECTBA. A ec-
JM TaKoe OTJENICHHE YIy4YlIeHHH HEBO3MOXHO, TO TOOPOCOBECTHBIN Biajeliel] UMEET IPaBo
TpeOOBaTh BO3MELICHHS TPOU3BEACHHBIX HA yIydIlIeHHEe 3aTpar.

5.2. HeraTopHblii ncK

Heeamopnwiii uck — tpeboBaHue COOCTBEHHHKA 00 YCTpaHEHUM BCAKHUX HapyIIEHHH ero
npaBa, HE CBsi3aHHBIX C JunieHueM BiajgeHus. CornacHo cT. 304 'K P®D coOCTBEHHHK MOXeET
TpeOOBaTh YCTPAHEHHUS BCIKMX HapYIICHUH €ro mpapa, XoTs Obl 3TH HApYIICHUS U HE ObLTH CO-
€/IMHEHBI C TUIIICHUEM BIIaJICHHSI.

Ilpumep. Hapyuienuem mpaB COOCTBEHHHUKA SIBIISIETCS BO3BEICHHUE CTPOCHUS WIIH COOPY-
KEHHUSI Ha COCEJIHEM YYacTKe, MPENSATCTBYIOIIEro MPOXOJYy M MPOe3ay COOCTBEHHHWKA Ha CBOM
Y4YacTOK.



OCOOEHHOCTBIO TaHHOW KaTE€ropuM MCKOB SIBJIIETCSI HEPAcIpOCTPaHEHHE Ha HUX CPOKOB
MCKOBOH JTaBHOCTH, IIOCKOJIBKY UCK 00 YCTpaHEHHMU HApYIICHUs MOXKET OBbITh 3asBJCH B JIIO00M
MOMEHT, II0Ka CYIIECTBYET JaHHOE HApYyLICHHE.

Hck o npu3HaHuu mpaBa COOCTBEHHOCTH SIBIISIETCA OJHUM U3 CIIOCOOOB 3alLUThI IPaskJaH-
CKUX MpaB, npeaycMoTpeHHbIX cT. 12 'K P®. OcHOBHYIO pa3HOBHUAHOCTH MOJOOHBIX TpeOoBa-
HUI coCTaBISIOT TpeOoBaHUs 00 OCBOOOXKIEHUN UMYILIECTBA OT apecTa (MCKIIOYEHUS U3 OIMCH).
Vcku o nmpu3HaHUM IIpaBa cCOOCTBEHHOCTH NPEIAbSABISAIOTCS B cilydae, KOrjia paBo COOCTBEHHO-
CTM Ha UMYILIECTBO OCIIAPMBAETCS CTOPOHAMHU MU €ro MPHUHAIJICKHOCTh HE MOXKET ObITh OIHO-
3HA4YHO YCTAHOBJICHA.

5.3. UHble rpakIaHCKO-NPAaBOBBIE CIIOCO0OBI 3alIUTHI

K HMHBIM Tpa’kJaHCKO-TIPAaBOBBIM CHOCO0AM 3alIUTHl OTHOCATCS CIEIHMATIbHBIE CIOCOOBI
3allUThl, TAKUE KaK BOCCTAHOBJIEHUE MMYILIECTBEHHBIX IPaB I'PaXlaHWHA, OOBABIEHHOIO yMEP-
LIMM, TIPY €r0 MOCJIEAYIOIIEH SIBKE, BO3BPALIEHUE B IIEPBOHAYAIBHOE IIOJI0KEHNE UMYILIECTBEH-
HOT'O COCTOSIHUSI Y4aCTHUKOB HEACHCTBUTENbHBIX CIENIOK U HEKOTOPBIE APYTUe CIIOCOOBI.

Oborcanosanus oeticmeuii 20CY0apCmeenHbIX unu MYHUYUNATLHBIX
0p2an08 HapYUarwux npasa y4acmiuko8 YnpasieHus HeO8UNCUMOCbIO

JloMuHMpyolas pojib B MEXaHU3ME 3alUThl UMYIIECTBEHHBIX MIPaB CyOBEKTOB yIpaBie-
HUSl HEJABM)KMMOCTBIO OT IPOTHUBOIIPABHBIX JEIHUNA OpPraHOB rOCYAapCTBEHHOM BJIACTU U MECT-
HOTO CaMOYIIPABIICHUS MPUHAUICKHUT WHCTUTYTY OOKAIIOBaHHSA, CYTh KOTOPOTO 3aKJIIOYaeTCsl B
TOM, YTO WHUIMATHBA B 3aIWTE MMYIIECTBEHHBIX NPaB NPUHAIICKUT caMuM cyobektam. OHU
MOTYT 00pamaThCs ¢ )KajJo0amMu U 3asBICHUSMH Ha JCHCTBUS TOJDKHOCTHBIX JUIl. JlJist 3TOrO B
roCyJapcTBE CYILECTBYET CHCTEMa PacCMOTPEHMs W pa3pellieHHs Kano0 W 3asBJICHUH, cpenu
KOTOPBIX MOKHO BBIJICIIUTH Hanbosee 3pPeKTUBHBIE:

1. AjaMuHUCTpPaTHBHBIN MOPAAOK 00XKaJIOBAHUS.

2. CyneOHbIN TOPSAIOK 00KaTOBaHUS.

3. O6xanoBanue B mpokypatypy Poccuiickoit deneparum.

4. O6xanoBanue YTOJTHOMOYEHHOMY I10 TIpaBaM 4esioBeka B Poccuiickoit denepanmi.

Takast cucrema 00’kajJOBaHMsI OCHOBBIBACTCSI HA MPHUHIIUIIE Pa3/AeieHHs BIACTEH, 4TO MO3-
BOJISIET 00eCreunBaTh MPaBOBbIE YCIOBUS JEATEIBHOCTH YYaCTHUKOB YIPABICHUS HEJIBUKHMO-
ctu. Ilpu 3TOM HEOOXOOUMO YUYUTHIBATH, YTO YKa3aHHOE O00KaJlOBaHHE HE3aKOHHBIX NESHUIN
rOCYJapCTBEHHBIX ¥ MYHUIIUNAIbHBIX OPTaHOB JOJIKHBI OBITh BIACTHO-PACIIOPSIUTENBHOIO Xa-
pakTepa. YacTHONpPABOBbIE OTHOLIEHUS 3aLIUINAIOTCS B MHOM YCTAHOBJIEHHOM 3aKOHOJATEINb-
CTBOM IOPSIIIKE.

AJIMMHUCTPaTUBHBIN MOPSAAOK 00KaloBaHUs B OCHOBHOM OTHOCHUTCS K c(epe HCIIOIHU-

TEJTLHON BJIACTU U SIBJISIETCS YaCThIO BHYTPUBEJIOMCTBEHHOTO KOHTPOJISA PEHICHUN OpPraHOB HC-
MOJIHUTENIbHON BiacTH. Ero 3amaua 3akiodaercss B Hanbosiee MOJTHOM 3alliTe UMYIIECTBEHHBIX
npaB u cBo6oa. Ho mpu 3TOM HEOOXOAMMO YUHUTHIBATh, YTO JaXKE€ B TE€X CIydasX, KOTJa BBIIIE-
CTOSIIIIMI OpraH, KyJa MojJaHa kajio0a, HE yIOBIECTBOPHII 3asBUTEINSI, OH BIPaBe 0OpaTUTHCA B
CyZeOHBII opraH.

®enepanbHbIM 3aKk0HOM 0T 2 Mast 2006 1. Ne 59-03 «O mopsaake paccMOTpeHus obpariie-
Hui rpaxaad Poccuiickoit denepanun» (nanee — 3aK0H) OnpeaesieH NOpAI0K MOAauu U pas3pe-
HIeHHsT kKayio0. YCTaHOBJIEHO, YTO kaloba WM MUCBMEHHOE OOpallleHUe MOAAeTCs HEemoCpe-
CTBEHHO B TOT TOCYIAapCTBEHHBIA OpraH, OpraH MECTHOTO CaMOYIPAaBIEHUS WU TOMY JOJIK-
HOCTHOMY JIMITy, B KOMIETEHIIUIO KOTOPHIX BXOJUT PEIICHUE MOCTABIEHHBIX B OOpaIeHUH BO-



npocoB. OOHIMI CPOK pacCMOTPEHUS MUCHBMEHHOTO OOpaIIeHHs, MOCTYIHBIIET0 B rocyaap-
CTBGHHBIP'I opraH, opraH MECTHOI'O CaMopraBHeHI/IH NN I[OJ'DKHOCTHOMy Jqnny B COOTBCTCTBUHU C
WX KOMIIeTeHIIueH, onpenencH 30-10 MHSAMH CO JHS PErHCTpAIK MHUCbMEHHOTO oOpamieHus. B
UCKJTIOUUTENIFHBIX CIIydasx CPOK MOXKET ObITh MpOJIeH, HO He Oonee yeM Ha 30 qHei, ¢ o0s3a-
TETHHOM YBEIOMIICHUEM, O TIPOJICHUU CPOKA €TO PACCMOTPEHHUS, 3asIBUTEIIS.

[Tpu paccMoTpeHHH OOpaIIEHUS TOCYIAPCTBEHHBIM OPraHOM, OPraHOM MECTHOI'O Camo-
YIPaBJICHUS WM JODKHOCTHBIM JIMIIOM 3asSBUTENIb MMEET MPaBO: MPEICTABISTh JOMOJIHUTEIb-
HBIC IOKYMEHTBI U MaTepuabl JM00 00paIaThes ¢ MPoch00il 00 UX UCTPEOOBAHUH; 3HAKOMHUTb-
cs ¢ JIOKYMEHTaMH W MaTepUalaMHU, KacaroIMMHCS PACCMOTPEHHUS OOpaIeHus, €CIIH 3TO HE 3a-
TpaI‘I/IBaeT HpaBa, CBO6OI[BI 1 3aKOHHBIC I/IHTepeCLI IIpyI‘I/IX JINIL 1 €CJIU B yKa3aHHbIX [[OKYMGHTaX
U MaTepHualiax He COACPKATCs CBEICHHS, COCTABIISIONINE TOCYIAPCTBEHHYIO WM UHYIO OXpaHs-
eMyr (eaepaabHbIM 3aKOHOM TaifHY; MOJIy4aTh MHUCHMEHHBIM OTBET MO CYIIECTBY IOCTABIICH-
HBIX B OOpaIlleHUH BOMPOCOB; 00paIiaThCs ¢ Kamo00i Ha MPHUHATOE MO OOPAICHUIO PEIICHUE
WM Ha jaelicTBHe (OS3JCHCTBHE) B CBA3M C PACCMOTPEHHUEM OOpAIllCHHUs B aIMUHUCTPATUBHOM U
(um) cyneOHOM TOPSIIKE B COOTBETCTBUU € 3aKOHOJATEIhCTBOM Poccuiickoi denepariuu.

B nucbMeHHOM 00palleHuH JODKHO B 0053aTEILHOM MOPSJIKE YKa3bIBAaeTCS HAUMEHOBA-
HHUE TOCYJapCTBEHHOr0 OpraHa WA OpraHa MECTHOT'O CaMOYIPAaBJICHHUS, B KOTOPbIC HAMPaBJIIET
MMCbMEHHOE OOpaieHue, b0 (haMuinio, UMs, OTYECTBO COOTBETCTBYIOIIETO JTOJKHOCTHOTO
JuIa, 00 JTOJDKHOCTh COOTBETCTBYIOIICTO JIMIIA, a TAKXKE (aMWIHS, HMsSI, OTYECTBO, TOUYTOBBIN
aJipec 3asiBUTEIIA, 10 KOTOPOMY JIOJDKHBI OBITh HAIlPaBJICHBI OTBET, YBEJIOMIICHUE O Tiepeaapeca-
MU OOpaIIeHHs], CYyTh MPEIIOKCHUS, 3aSBICHUS WU KAJIOObI, TUYHAS TOANUCH U jaara. [Ipu
OTCYTCTBUH YKa3aHHBIX TPeOOBaHUI OOpallleHUEe HE pacCMaTPUBACTCSI.

3aKOH, UTO UMEET BaXKHOE 3HAYCHHE, MPEAyCMaTPUBAET MPABO 3asBUTEINSL HA BO3MEIICHHE
yOBITKOB M KOMIICHCAIIMIO MOPAJILHOTO Bpe/Ia, IPUUYNHEHHBIX HE3aKOHHBIM JieiicTBUEM (Oe3neii-
CTBHEM) TOCYJJAPCTBEHHOT'O OpraHa, OpraHa MECTHOTO CaMOYIPAaBJICHUS WK JOJDKHOCTHOTO JTH-
11a IIPU PACCMOTPEHMH 00palIeHHs, IO PEIICHMIO Cya.

BMmecte ¢ Tem, 3akoHOJAaTENb MPEAYCMOTPEN OTBETCTBEHHOCTh U JJI1 HEIOOPOCOBECTHBIX
3asBUTENEH, TaKk B ClIydae, €CJIM 3asBUTEIb YKa3al B OOpallleHUH 3aBEJOMO JIOKHBIEC CBEJCHMS,
pacxobl, IOHECEHHBIE B CBSA3M C PACCMOTPEHUEM OOpallleHUs IOCyIapCTBEHHBIM OpraHOM, Op-
TFaHOM MECTHOT'O CaMOYITPaBJICHUS UJIU IOJKHOCTHBIM JIMLIOM, MOTYT OBbITh B3bICKaHBI C_JTAHHOTO
3as1BUTEIIS 10 PEMICHUIO CY/1a.

Kak mokaspiBaeT mpaxkTHka oOpalieHHi, aIMUHUCTPATUBHBIA MOPSIOK O0KalIOBaHHs He
Bcerja sBisercs 3PQPEeKTUBHBIM CIIOCOOOM 3alllUThl UMYILIECTBEHHBIX IPaB, OCYIIECTBIIsEMBbIN
HOCPEJICTBOM O00’KaJOBAaHUS HE3aKOHHBIX AESHUI B BBILIECTOSAIINE MHCTAHLIMU. DTO CBS3aHO,

MmpexKac BCEro, C 3aHII/ITOI71 KOpHOPAaTUBHBIX HHTCPECOB TOCYAAPCTBCHHBIX W MYHUIMIIAJIBbHBIX
AIMUHHUCTPATUBHBIX CTPYKTYP WM HEBO3MOKHOCTBIO, B CHUITY 00BEKTHBHBIX MMpUYrH (KOJ’IJ’II/I3I/II/I,
Hp06eJ'II)I B 3aKOHOJATCIILCTBE U T.H.) OKa3aTb p€ajIbHYIO IIOMOIIb 3asABUTCIIIO. Bwmecre ¢ TEM,
OoTpuLaTeiibHas MOo3uluA YKa3aHHBIX OPraHoOB HWJIM OTBET, HE y}lOBJ’ICTBOpSIIOHH/Iﬁ 3asABUTCIISA SIB-
JIAACTCsA, OCHOBAHUCM JIA 06paI_L[CHI/I}I B APYruc ynoJIHOMOYCHHBIC MHCTAHIITUU (Cy,[[, IMpOKypary-
pa, VII0JIHOMOYEHHBIH 110 mpaBaM 4CJIOBCKA U T.H.).

KpOMC 9TOro, HCOGXOI[I/IMO YUYUTBIBATH, YTO OTBET OpPraHOB MECTHOI'O0 CaMOYIIpABJICHUA,
€CJIM OH HC YAOBJICTBOPACT 3adBUTCIIA, MOXKCT OBITH 00’KaJIOBaH TOJIBKO B CyI[C6HOM opsaIKe.

CV}IG6HBII>’I HOpAA0K 00)KaJIOBaHKs SABISETCS HanbOojee BaKHBIM MEXaHH3MOM B 3alIuTe

HMYIICCTBEHHBIX WM HWHBIX IIpaB CY6T)CKTOB OCYHICCTBIIAIOMINX YIIPABJICHUC HCIABUKXHUMOCTBIO.



[TpunsTHIE pelIeHUs] OPTaHOB TOCYJApPCTBEHHOM BJIACTU U OPraHOB MECTHOTO CaMOYTpPaBICHUS
M0 OTBOJIY 3€MENIbHBIX YYacCTKOB, MEPEAaul UX B COOCTBEHHOCTh MJIM Ha MHOM BEIIHOM IIPaBe,
paszeln 3eMeNbHBIX Y9aCTKOB MEXKIY COCOOCTBEHHUKAMU U T.1. Ha3BaHHBIC pelIeHus OTHOCUTCS
K aKTaM HEHOPMAaTHUBHOTO XapaKTepa, U SBISIOTCS OCHOBAHUEM JISI BOSHUKHOBECHHSI PaB U 00sI-
3aHHOCTEH CYOBEKTOB YIPABICHUS HEJIBUKUMOCTBIO.

Cratbsa 46 Konctutyiuu Poccuiickoit @eaepanuu nIpeaocTaBisieT TpaKIaHUHY U I0OpUIU-
YECKOMY JIUILy MPaBo 00KanoBaTh B CyJl pelIeHUs U AeicTBUs (1iu 0e3/eiicTBIe) OpraHoB roc-
yIapCTBEHHOW BJIACTH, OPTaHOB MECTHOT'O CaMOYIIPaBJICHUS U JOKHOCTHBIX JIUII.

CornacHo ct. 13 'K P® akthl rocygapCTBEHHBIX OPraHOB M OPraHOB MECTHOTO CaMo-
yIpaBIEHUS MOT'YT OBITh IPU3HAHBI HE3AaKOHHBIMU TOJBKO CYAOM.

CyneOHbI KOHTPOJb 32 3aKOHHOCTHIO aKTOB U 3alllMTa CyOBEKTOB IPAKIAHCKUX MPAB OT
MPOU3BOJIa TOCYIAPCTBEHHBIX OPIaHOB, OPraHOB MECTHOI'O CAMOYIIPABIICHUS U UX JIOKHOCTHBIX
JIUI CITYKUT OJIHOM U3 FapaHTHI OCYIIECTBICHUS U COOIIOECHUS IPAKIAHCKHUX MTPaB.

Bo3MoXHOCTh 00KanoBaHMsI U TPU3HAHMSI HEJACHCTBUTEIHHBIM aKTa HCIOIHHTEIHLHOTO
opraHa rocylapCTBEHHOW BJIACTHU WJIM aKTa OpraHa MECTHOTO CaMOYIpaBIEHUS MPeayCMOTpEeHa
Takke u cT. 61 3emenpHOro Koaekca P® ot 25 oktsa6ps 2001 1. Ne 136-D3.

OcHoBaHUEM ISl IPUHATHUSA CYIOM PELICHUS O IPU3HAHUU aKTa FOCYJapCTBEHHOI'O OpraHa
Y OpraHa MECTHOTO CaMOYIPABJICHUS HEJIEHCTBUTEIIbHBIM SIBJISIOTCSI OJTHOBPEMEHHO HECOOTBET-
CTBHE aKTa 3aKOHY WJIM MHOMY IIPABOBOMY aKTy M HapyIICHUE TPaKIaHCKUX TPaB U OXpaHse-
MBIX 3aKOHOM HMHTEPECOB I'PaKJaHWHA WU opuandeckoro Jmna. [log oxpaHsemMbM 3aKOHOM
WHTEPECOM OOBIYHO MOHUMAETCS IOPUINYECKU UHTEepec. B 4acTHOCTH, IPUMEHUTENBHO K TEMa-
TUKE 0000IIEHUS OXpaHsEeMblii MHTEPEC - 3TO MOIy4YeHHE 3eMEIbHOI0 Y4acTKa, MPeAOCTaBICHHE
KOTOPOTO OCYIIECTBIISIOT OpraHbl TOCYIapCTBEHHON BJIACTH M OpPraHbl MECTHOT'O CaMOYIIpaBlie-
HUS, Tiepeiaya ero B COOCTBEHHOCTh JIUIAM, MOJIb30BABIIMMCS 3€MENbHBIM Y4aCTKOM Ha WHOM
mpaBe, pa3zell 3eMeIbHOr0 Y4acTKa, 0TKa3 B MPaBe roCy1apCTBEHHOW pEerucTpalii HeJBUKUMO-
0 UMYUIECTBA U CAEJIOK C HUM U T.II.

[Tpu obOpamienuu B cya cyOBeKThbI, YbH MpaBa ObUIM HapyIlIEeHbl, 00palaTcs — 10 MECTY
HaXOJXKJIEHUS OTBETUYWKA, T.C. TaM, IJI€ HAXOJUTCS OpraH, HApYUIUBIIUNA €ro mpasa, Tu0O0 B CyI
M0 MECTY HaXOXJIEHUSI 00BEKTOB HEJBUKUMOT'O UMYIIIECTBA.

Cynsl o011el IPUCIUKIIMN PACCMATPUBAIOT KAJIOOBI HA JTIOOBIE ACHCTBUSA, KPOME TE€X, KO-
Topble oTHeceHbl K KomnereHnn Konctutryrmonnoro Cynga PO wiu TpeOyroT uHOrO mopsaka
paccmotpenus. [Ipu »Tom Opemsi 10Ka3bIBaHUS 3aKOHHOCTH CBOMX JICWCTBUM JIGKUT Ha OpraHe,
B OTHOIIEHUU KOTOPOTO MojAaHa xanoba. Mcren qoka3pBaeT UMb (PakT HApYLIISHUS MpaBa.

[IpenenbHBIE CPOKU OOpaleHHs € KaTo00il B CyJl COCTaBISIFOT TPU Mecslla cO JHA, KOraa
CyOBEKTYy CTaJI0 M3BECTHO O HAPYIIEHWU €T0 IMpaB, U OJIUH MECSI] — CO JHS MOJYYCHHS MHUCh-
MEHHOTO YBEIOMJIEHHSI 00 OCTABJIEHUU €r0 kajo0bl O€3 yI0BIETBOPEHUS, JIUOO0 CO JHS UCTeue-
HUS MECSTYHOTO CPOKaA TIOCIIE TTO/Iau KATOOBI.

PaccmoTpenue xamob B cye MpOU3BOAUTCS MO MPAaBUIAM TPaKIaHCKOTO CYIOTPOU3BO/I-
ctBa. [1o BBIABICHHBIM HEIOCTATKAM M HAPYLIEHUSAM BBIHOCHUTCSI YACTHOE OINpPEAEICHHUE, U TIPE-
JIararoTCsl MEphI IO BOCCTAHOBJICHUIO HAPYILIEHHBIX MpaB. B ciiydae ecnu pelieHue cyaa He yAo-
BJIETBOPSIET 3asBUTEISI, TO OH HMEET MPaBO 00KAIOBAThH €r0 B KACCAIIHOHHOM TOPSIJIKE.

Oo6pamenrne B Koncturynuonusii Cyn P® BO3MOXHO NMpU HAIUYUM HECOOTBETCTBHUS
Konctutynuu PO HOpM 3aKk0HA, MHOTO HOPMATHUBHOIO aKTa, JOTOBOpA MEXAY OpraHaMu rocy-
JAPCTBEHHOM BJIACTH, HE BCTYIMBIIETO B CHIIY MEXIYHAPOIHOTO JOTOBOPA, WU HAIMYHUS MPO-



TUBOPEYUH B MMO3ULUAX CTOPOH O IPUHAUICKHOCTHU ITOJIHOMOYUS B CIIOPAX O KOMIIETEHLIUU I'OC-
YIapCTBEHHBIX OpPraHax, Wi MpU HEONPEAEICHHOCTH B MOHMMaHUM nojioxeHuit Koncrutynnn
Poccuiickoit ®enepanuu,

Cynebnas 3amuTa siBIsieTcsl HanOojee YHUBEPCATbHBIM MEXaHU3MOM 3amuTsl npas. Of-
HAaKO 3TOT BUJ KOHTPOJIA, 110 Py IPUYUH, UCIIOIb3YETCS HEAOCTATOYHO HHTEHCUBHO. BhICOKUI
YPOBEHb Cy[eOHOM MOLUIMHBI, 1IEH Ha aJIBOKATCKUE YCIyI'M, Hel0CTaTOYHAsl I0pUANYecKas Irpa-
MOTHOCTB UCTIIOB U IEPErPYKEHHOCTh CYA0B TEKYIIMMHU JI€JaMH, HE MIO3BOJISIOT JOCTUYb BBICO-
KOI 3()(eKTUBHOCTH B 3aIUTE 3aKOHHBIX UHTEPECOB U MIPAB CyOBEKTOB YIPABJICHUS HEJBUXKU-
MOCTBIO.

O6xanoBanue B [Ipokypatypy P®. BaxxHsiM opranom, o0ecrieqrBaOnIM 3alIUTy 3aKOH-

HBIX IIPaB, ABJISIETCA NPOKypaTypa. @akKTUUECKH 3TO €IMHCTBEHHBI OPraH, KOTOPBIM OKa3bIBAET
OecIiaTHYI0 TIPaBOBYIO TIOMOIIb W HAWOOJiee OMEPAaTUBHO pa3pemiacT OCHOBHYIO Maccy oOpa-
HICHUI TI0 yCTpaHEHUIO 0e33aKOHMI U BOCCTAHOBIICHUIO HAPYIIEHHBIX MpaB. OpraHsl MpoKypa-
Typbl Kak crienupuyeckuii opraH rocyJapcTBEHHON BJIACTH OCYHIECTBIIET HaOIIOAeHHE (KOH-
TPOJIb) 32 TOYHBIM U €JUHOOOPA3HBIM HCIIOJIHEHHWEM 3aKOHOB OpraHaMU BJIACTU U YIPaBIICHUS,
XO3SUCTBYIOIIMMU CyOBEKTaMH, WHBIMH OPTraHU3alUsSMU, UX PYKOBOAMUTEISIMU U JPYTUMU
JIOJDKHOCTHBIMU JIMIIAMH, @ TaK)KE€ 32 COOTBETCTBUEM 3aKOHAM HM3/1aBa€MbIX UMM MPABOBBIX aK-
TOB. [Ipu 3TOM K 4mCily OCHOBHBIX (0OIIMX) 3a/1a4 MPOKYPATYPhl OTHOCATCS BBISIBIICHUE, TIPECe-
YEHUE U MPEIYNPEKIeHNE HAPYIIEHUN 3aKOHOB; YCTaHOBJIEHHE O0CTOSTEIHCTB HAPYIICHUH 3a-
KOHOB M JIMI, BUHOBHBIX B MX COBEPIICHUHU, U MPUHATHE MEP MO MPUBJICYEHUIO UX K OTBET-
CTBEHHOCTH; BOCCTAHOBIICHUE HAPYIICHHBIX MPaB U 3aKOHHBIX MHTEPECOB Tpak/iaH, o0IIeCTBa
rocyJapcraa.

s ycTpaHeHus HapyUIeHHH 3aKOHHBIX MPaB CYOBEKTOB OCYIIECTBISIONINX YIIPaBICHUE
HEJBUKUMOCTBIO IIPOKYPOP MUMEET MPABO IMPUHECTH MPOTECT HA MPOTUBOPEYAIHI 3aKOHY Ipa-
BOBOM aKT OPraHOB MECTHOI'O CaMOYIPABJICHMS, OPraHOB TOCYJAapCTBEHHOM BIIACTH, BHECTHU
npeacTaBieHne 00 yCTpaHEHUM HApyIIEHHH 3aKoHa TMPEACTaBUTEISIMU BIIACTH, OOBIBUTH
MPEAOCTEPEIKEHUE JTOJDKHOCTHOMY JIMILy O HEIOMYCTUMOCTH HapyIIEHHUs 3aKOoHa, 0OpaTUTCS B
CyJl C 3asiBJICHUEM O MPU3HAHUU MPOTHUBOpPEUAIUX (herepaTbHbIM 3aKOHOM MPABOBBIX aKTOB HE-
JIEUCTBYIOIUMH U T.II.

Kaxk moxaspiBaeT mpakTvKa, 3aluTa HapylIaeMbIX MpaB MOCPEICTBOM OOpalleHHs B Opra-
HBI TIPOKYPATYPHI SBISIETCS TOCTAaTOYHO (D (PEKTUBHONM MEpOii, B TOM UKCIIE U Ha ACUCTBUS pAla
[IPABOOXPAHUTEIBHBIX OPraHOB, B YaCTHOCTM W HA OpraHbl MWIMUMUA IIPU BO3HUKHOBEHUHU
HapyILIEHUH 3aKOHHOCTH B IIPOLIECCE OCYILECTBIECHUS CBOUX ITOJTHOMOYHM.

O0xanoBanue YIIOJHOMOYEHHOMY IIO0 IIpaBaM 4eaoBeka B Poccuiickoi Depepalini.

YnonHoMOueHHBIN 1O ITpaBaM uesoBeka B Poccuiickoit @enepanyu (naiee - YOIHOMOYEHHBIH)
yapexaaercsi B coorBeTcTBUM ¢ Koncrurymueit Poccuiickoit @enepannu B 1ensx oOecredeHus
TapaHTHI TOCYIapCTBEHHON 3aIUTHI PaB U CBOOO TPaXKaaH, MX COOIIOACHUS U YBAXKEHHUS TOC-
yIapCTBEHHBIMH OpTraHaMU, OPraHAMH MECTHOTO CaMOYIPABICHUS U JTOJDKHOCTHBIMHU JIUIIAMH.
YOoTHOMOYEHHBIN paccMaTpUBaET KaloObl HA pPelIeHus] U AeicTBus (0e3aeiicTBIE) rocyaap-
CTBEHHBIX OpraHOB, OPraHOB MECTHOT'O CaMOYIPABIIEHHUS, TOJPKHOCTHBIX JIULI, TOCYAapCTBEHHBIX
CITy’KallluX, €CIIK paHee 3asgBUTENh 00KajloBall dTH pelleHusl Uiu aeicTBus (Oe31elicTBre) B CY-
nebHoM, MO0 aIMHHUCTPATUBHOM TMOPSIIKE, HO HE COTJIACEH C PEIICHUSMU, IPUHITHIMU IO €TI0
xanob6e. XKanoba momkHa ObITH TTOAaHa Y TOJITHOMOYEHHOMY HE TMO3/IHEE UCTEUCHUS T0/1a CO JTHS
HapyIIeHUs IpaB U CBOOO 3asBUTENS UM C TOTO JHS, KOTJa 3asiBUTEIII0 CTaJ0 U3BECTHO 00 X



HapymeHud. Ilpu sTom kanoba, HampaBisieMass YTOJIHOMOYEHHOMY, He obJjaraercst rocynap-
CTBEHHOU MOIUINHOM.

[Tonyuus xano0y, YOTHOMOUEHHBIH UMEET MPABO Pa3bCHUTH 3asBUTEINIO CPEACTBA, KO-
TOpBIE TOT BIPABE MCIIOJIb30BATh JUIsl 3AIIUTHI CBOMX IPaB U CBOOO/I, IepenaTh kanody rocyaap-
CTBEHHOMY OpraHy, OpraHy MECTHOT'O CaMOYIPABJICHUS WUIIU JOJDKHOCTHOMY JIMIY, K KOMIIETEH-
IIUM KOTOPBIX OTHOCHUTCS pa3pelleHHe Kajao0bl 110 CYIIECTBY U T.II.

[To pe3ynpTataM paccMOTpEeHHs KajoObl YTIOJIHOMOYEHHBIN BIIPaBe OOpPaTUTHCS B CYI C
3asBJICHUEM B 3aIIUTY MIPaB U CBOOOJI, HAPYLIEHHBIX PELICHUIMH WU AeHCTBUSIMHU (Oe3eiicTBu-
€M) TOCYAApCTBEHHOI0 OpraHa, OpraHa MECTHOI'O CAMOYIIPABICHMs WIN JOJKHOCTHOTO JIMLIA, a
TaKXe JIMYHO JINOO Yepe3 CBOETO MPEJCTaBUTENS y4acTBOBATh B IPOIECCE B YCTAHOBICHHBIX
3aKOHOM (opmax; oOpaTUTHCS B KOMIETEHTHBIE TOCYAAPCTBEHHBIE OpPraHbl ¢ XOJaTaliCTBOM O
BO30Y)XKJICHHH TUCHUIUIMHAPHOTO WM aJMHHUCTPATHBHOTO IPOM3BOJCTBA JHOO YTrOJIOBHOTO
Jiefia B OTHOLICHHUHU JIOJDKHOCTHOTO JIMIIA, B PEIICHUAX WM JACUCTBHSX (O€31eHCTBIM) KOTOPOTO
YCMaTpUBAIOTCSl HApYIIEHUs MpaB U CBOOOJ 4YelOBEKa M TpakIaHWHA; OOpaTUTHCS B CyA WIH
IIPOKYPATypPy € XOAATaliCTBOM O IIPOBEPKE BCTYNHUBIIETO B 3aKOHHYIO CUJLY PELICHMs], IIPUTOBO-
pa cyna, onpeaesneHusl UM MOCTAHOBJICHUS Cy/la JUOO IMOCTAHOBJIEHUS CY/bU; U3JIOKHUTH CBOU
JIOBOJBI JOJDKHOCTHOMY JIMILy, KOTOPOE BIIpaBE€ BHOCHUTH IIPOTECTBHI, a TAKKE€ NPUCYTCTBOBATH
npu cyleOHOM PAacCMOTPEHUH JieNia B MOpsIKe Hai30pa; oopamarses B Koncrurynnonnsiii Cyn
Poccuiickoit denepannu ¢ xkanodoil Ha HapyLUIEHNE KOHCTUTYLMOHHBIX IIPaB U CBOOOJ IpaxkiaH
3aKOHOM, IPUMEHEHHBIM WJIM MOJIEKALUM IPUMEHEHUIO B KOHKPETHOM JIEJIE.

Coznianue MHCTUTYTa YTIOJIHOMOUYEHHOrO ObUIO, MPEXk/e BCEro, HAIIPABJIEHHO Ha 3aIIUTYy
IIPaB 4eJIOBEKA. YKa3aHHBIA MHCTUTYT A Poccuu sBiseTCs CpaBHUTENBHO MOJIOABIM, B HACTO-
Al1ee BpeMsi HaXOJAUTCS B CTaJMM CTAHOBJIEHHUS U €ro poJib B MOcieayoleM Oyner 6onee 3Ha-
YyUTeNIbHA B 3alllUTE€ MHTEPECOB UeJIOBEKa M oOliecTBa B 1enoM. Kak mokaspiBaeT NpakTHKa, B
HocjeHee BpeMsl YBEIMUYMIOCh KOJIMYECTBO OOpaIleHUH K YIOJIHOMOYEHHOMY FOPHINYECKUX
7M1, OOLIECTBEHHBIX 00bEeIUHEHUH U opraHu3auuil. Takue oOpallieHus: MO3BOJSAIOT HE TOJIBKO
JIOTIOTHUTEIBHO 00ecTIeunBaTh 3aKOHHBIE MpaBa CBOOOIbI, B TOM YMCJIE U YYACTHUKOB I'pa)/1aH-
CKO-TIPABOBBIX OTHOIIEHUH, HO U 3a4acTyI0 CTAHOBSITCS, UyTh JIU HE €IMHCTBEHHBIM CIIOCOOOM
3aIIMTHl YKA3aHHBIX IIPaB OT IPOM3BOJIa U HE3aKOHHBIX JEHCTBHI OPraHOB BJIACTU U JOJIKHOCT-
HBIX JIULI.



Paznen 6. CPOKH OCYIECTBJIEHUSA U 3AILIUTHI 'PA’KJAHCKUX ITPAB U
HCIOJHEHUE OBSI3AHHOCTEM

['paxx1aHCKO-TIPaBOBbIE OTHOILIEHUSI BO3HUKAIOT, U3MEHSIIOTCS M MPEKPAIIAIOTCS M0 BO3-
JIeMCTBUEM PA3IMYHBIX IOPUANYECKUX (PaKTOB, 0c000€ MECTO Cper KOTOPBIX 3aHUMAIOT CPOKH,
IIOCKOJIbKY T€YEHHME CPOKa MPOMCXOAUT HE3aBUCUMO OT BOJIM YEJIOBEKA, HO €r0 MPOJOJIKUTEN b-
HOCTb, Ha4ajo U MpeKpalleHue ONpeAesioTCs YelIoBeKOM. B rpaxkaanckoM mpaBe CyIIecTBYET
00JIbIIOE KOJIMYECTBO PA3IMYHBIX CPOKOB, HO HauOOJee U3BECTHHI CPEAN HUX CPOKH JaBHOCTH.
HckoBasi TaBHOCTD - IEPUOJ BPEMEHHU, B TEUEHUE KOTOPOTO MOKHO TpeOOoBaTh MPUHYIUTEIbHO-
IO OCYUIECTBJICHUS U 3alllUThl HAPYIIEHHOTO IpaBa uepe3 apOUTpaskHbIM WM TPETEHCKUN CY/I.
Cornacho ct. 195 'K P® nckoBol TaBHOCTBIO MPU3HAETCSI CPOK IS 3aLUTHI IpaBa MO0 UCKY
JuLa, MpaBo KOTOPOTO HAapyILIEHO. 3aKOHOAATEIbCTBO TI'APAHTHPYET YIPABOMOYEHHOMY JIMILY
3alUTy NPUHAUIEKAIIUX €My TPaXIAaHCKUX IpaB IYTEM IPEAOCTABICHUS BO3MOXXHOCTH B
YCTAHOBJIEHHBIE CPOKU OOPAIAThCSl K KOMIIETEHTHBIM I'OCYIapCTBEHHBIM WJIM MHBIM OpraHaMm ¢
TpeOOBaHUEM O IPUHYAUTEIHLHOM OCYIIECTBICHUH U 3allIUTE CBOETO MpaBa.

Cpoku MCKOBOW JaBHOCTH MMEIOT JBOMCTBEHHYIO Ipupoy. C 0IHOM CTOPOHBI, COTJIACHO
c1.198 'K P® cpoku HMCKOBOI AABHOCTU M MOPAIOK MX HUCUUCICHUS HE MOTYT ObITh U3MEHEHBI
COTJIallIEHUEM CTOPOH, T.€. SIBJISIFOTCS UMIEpaTuBHBIMU. Ho, ¢ Apyroil CTOPOHBI, B COOTBETCTBUU
co cT. 199 I'K P® uckoBasi JaBHOCTh MPUMEHSETCS CYIOM TOJIBKO IO 3asiBJICHHIO CTOPOHBI B
criope, CAEJaHHOMY JI0 BBIHECEHMsI CyJoM pelleHus. McreueHne cpoka MCKOBOW J1TaBHOCTH HE
O3HayaeT mpekpaieHus npas u Tpedoanuii muma. CormacHo cr. 199 'K PO tpeboBanue o 3a-
IIMTE HApYLIEHHOIO MpaBa INPUHUMAETCS K PACCMOTPEHHUIO CYJOM HE3aBHCHUMO OT HCTEUEHUS
CPOKa MCKOBOI 1aBHOCTH.

TakuM o0Opa3oM, UCTEUEHUE CPOKA MCKOBOW JaBHOCTH NMPUBOJAUT JIMIIL K yTpare MpaBa
oOpatathecsl 3a CyaeOHON 3aIIUTON MyTeM MPEAbSIBICHUS HCKA, TOCKOJIbKY HEOCYILECTBICHHE
paBa B TEYCHHE KAKOTO-IMOO BPEMEHU HE BJICYET €ro yTpaTy WM Kakue-IUOO CaHKIUH, TaK
KaK JIMII0 CBOOOJHO B OCYIIECTBICHUU CBOUX IPaB.

Ilpumep. Jlaxxe nocie UCTEYEHU CPOKa MCKOBOM JABHOCTH JIMIIO UMEET MPABO HA MOJTY-
YeHHE CTOMMOCTH IOCTaBJICHHOI'O 10 JOIOBOPY TOBapa U Ha BO3MEIIEHNE YOBITKOB, BEI3BAHHBIX
HEUCIIOJTHEHUEM 00s3aTeNIbCTBAa, HO HE MMEET MpaBa TpeOOBAaTh ATOro 4epe3 Cyl B MPUHYIU-
TEJIbHOM MOPSIKE.

B ToMm ciydae ecnu IOJDKHHUK WM MHOE OOSI3aHHOE JIMIO MCHOJIHUT O00S3aHHOCTh M Y/I0-
BJIETBOPUT TPeOOBAHHUS 10 UCTEUEHUH CPOKA MCKOBOW JABHOCTHU, TAaKOE yJIOBIETBOpPEHUE OyneT
CUNTAThCS 3aKOHHBIM. A JTOJDKHMK, coryiacHO cT. 206 'K P®, He BnpaBe TpeGoBaTh MCIIOJIHEH-
HOe 00paTHO, XOTsI ObI B MOMEHT MCIIOJIHEHHS yKa3aHHOE JIMLO U He 3HaJlo 00 UCTEYEHUH JTaBHO-
cTu. VMmymiecTBo, mepejaHHOE BO MCIOJHEHHE 00s3aTeNbCTBAa 10 UCTEUEHUH CPOKa HMCKOBOM
JABHOCTH, HE SIBISIETCS HEOCHOBATEIbHBIM oOoraiienuemM u, coritacHo cr. 1109 I'K P®, ne nox-
JISKUT BO3BpATYy.

Kax u m0060# cpok, CpOK MCKOBOW JaBHOCTH MMEET CBOE Hauajo. B cooTBeTcTBUM CO CT.
200 'K P® TteueHue cpoka MCKOBOM JaBHOCTH HAYMHAETCSA CO JHS, KOI/Aa JIMLO Y3HAJIO WIH
JIOJDKHO OBLIO Y3HATh O HapyIIEHUHM CBOEro mpasa. Ecian 00s3aTenbcTBO UMEET ONpeieeHHbIN
CPOK HCIIOJIHEHUS, TO TE€YEHHE MCKOBOM JAABHOCTH HAUYMHAETCS [0 OKOHYAHMM CPOKa MCIIOJIHE-
HUSL.



Takum oOpazom, AJi ONpeaeNeHns Hayana cpoka MCKOBOM JaBHOCTH HEOOXOJUMO YCTa-
HOBUTb, BO-TIEPBbIX, ACHCTBUTEIBHO JM HAPYILIEHO MPaBO JIMLA, a BO-BTOPHIX, KOTAa JUI0, IIpa-
BO KOTOPOI'O HapyIIEHO, Y3HAJO (J0JKHO ObLIO Y3HATh) O HApYLIEHUU CBOUX IIPaB.

OO6mwmit cpok UCKOBOU AaBHOCTH ycTaHOBiEH cT. 196 'K P® B Tpu roga, HO B 3akoHOa-
TEIHCTBE MOTYT OBITh YCTAHOBJICHBI MHBIE CPOKH MCKOBOW JTABHOCTH IS HEKOTOPBIX TpeOoBa-
Huil. Ctatbeit 197 'K PO npeaycMoTpeHa BO3MOKHOCTh YCTAHOBJICHUS JIJIS OTJEIbHBIX BUJIOB
TpeOOBaHUIl CIEUAIBHBIX CPOKOB MCKOBOM JaBHOCTH, COKPAILEHHBIX WM 0Ojee JIUTEIbHBIX
[0 CPaBHEHMIO C OOHIMM CPOKOM. BaskHasi 0COOEHHOCTh B TOM, YTO CIIEUATbHBIE CPOKH MOTYT
OBITH YCTAaHOBJICHBI TOJILKO 3aKOHOM, @ HE MO/JA3aKOHHBIMU akTaMu. Kak mpaBuiio, crienuaibHbIe
CPOKH MCKOBOW JaBHOCTH SIBIITFOTCS MEHEE MPOJIOJKUTEILHBIME, YeM OOIIHI CPOK, TOITOMY UX
Y4acTO Ha3bIBAIOT COKPAIIEHHBIMU CPOKAMU MUCKOBOW JJABHOCTH.

B nacrosmee Bpems I'paxxaanckuil kogexc P® 1994 r. nmpenycmarpuBaeT clrienuanbHbIE
CPOKH MCKOBOH TaBHOCTH, NIEPEUEHb KOTOPBIX MPUBEACH B Ta0I. 3.

Tabnuna 3 CrneunanbHble CPOKU UCKOBOM TaBHOCTH

[IpoomKUTEIBHOCTD CPOKa

OTHOIIEHHS, K KOTOPBIM IIPHMe-
HSIETCS CPOK

Hopma npaBa

10 net co aus Havana ucnonHe- | Mick o mpuMeHeHuu mocie- Cr. 181 'K P®
HUS HUYTOXKHOUM CHEIKU CTBUH HEAEUCTBUTEILHOCTHA HU-
YTOKHOU CHCIIKU
1 rox co aus, Korga ucrten y3uan | FIck o mpu3HaHUM OCTIOPUMOI Cr. 181 T'K P®
WJIH JOJDKEH OBLT y3HATh 00 00- | CIIeNKY HeJeWCTBUTENBHOM U O
CTOATENIbCTBAX HEJIEHCTBUTEb- | IPUMEHEHUH TOCIEICTBUI
HOCTH CHETKHU ee HeACHCTBUTEIILHOCTH
2 roga ¢ MOMeHTa yBeJomiieHHs | VICK 0 BBIKYIIE€ 36MEIBHOTO Cr. 282 'K P®
COOCTBEHHHKA 3eMJIH O BBIKYIIC | yuacTKa JJIsi TOCYIapCTBEHHBIX
HYXI
1 rox Uck o HenagnexameMm kadectBe [Ct. 725 T'K PO
paboThI, BBIMOIHEHHOH 110 JIOTO-
BOpY noJpsaa (3a HCKII0UEHHEM
3JTaHUI U COOPYKEHUHN)
1 rox ¢ MomeHTa noydenus ot- | Mick k mepeBo3uuKy 1o crnopaMm, [Ct. 797 'K PO

BCTa HA MPETCH3UIO UJIN HECIIO0-
JIYUCHUA €r0 B CPOK

CBSI3aHHBIM C TIEPEBO3KOH Ipy3a

6 MecsIeB C MOMEHTA MoJTyye-
HHS OTBETA HA MPETEH3UIO WIH
HCIIOJIYUCHHU €T0 B CPOK

Nk Kk npeanpusTusaM KeJIe3HO-
JIOPO’KHOT'O TPAHCIIOPTA I10 CIIO-
paM, CBS3aHHBIM C IIEPEBO3KOM
MaccaXMpoB U Oaraxa

Ct. 22 3akoHa oT 25 aBry-
cta 1995 r. «O denepans-
HOM JK€JI€3HOJI0POAKHOM
TpaHCIIOPTE»

2 roxa

Hck o TpeboBaHMsIM, BBITEKA-
FOIIAM U3 JIOTOBOPA UMYIIIC-
CTBEHHOI'O CTPAXOBaHUs

Cr. 966 'K PD

Kpome oOmmx u crenuaibHBIX CPOKOB MCKOBOW JAaBHOCTH, B 3aKOHOAATEIHCTBE MPEAY-
CMOTpEHBI TpeOOBaHMs, Ha KOTOPbIE MCKOBAasl JaBHOCTh HE PACHpPOCTpPaHSETCS, T.e. B JIaHHOM
clydyae MCKOBas JAaBHOCTh HE MMeeT cpoka. B coorBerctBuu co cT. 208 'K P® uckoBas nas-
HOCTb HE PaclpocTpaHseTcs Ha TpeOOBaHMUS:



— 0 3aIIHTe JIMYHBIX HEMMYIIIECTBCHHBIX TIPaB U APYTrUX HEMaTepUaIbHBIX OJlar, Kpome
CIIy4aeB, IPETyCMOTPEHHBIX 3aKOHOM;

— BKJIQJYUKOB K 0aHKY O BbIJIa4€ BKJIAJIOB;

— 0 BO3MEIIEHUHU Bpe/ia, MPUUNHEHHOTO KU3HHU WU 3JI0POBbIO TPaXKIaHUHA;

— COOCTBEHHHMKA WJIM MHOTO BIaJieNiblia 00 yCTpaHEeHHH BCAKHX HApyILIEHUI ero npasa,
XOTs1 ObI 9TH HAPYIICHHS He OB COCAUHEHBI C JUIIecHHEeM BiaaaeHus (ct. 304);

— UHbIe TpeOOBaHUS B CIy4asiX, YyCTAHOBJICHHBIX 3aKOHOM.

HckoBasi 1aBHOCTh KaK ONPEJECIICHHBIN OTPE30K BpeMEHHU TeueT HenpephiBHO. Ho ObiBatoT
00CTOSITENECTBA, NMPU KOTOPBIX YIPAaBOMOUEHHOE JHUIIO0 HE MMEET OOBEKTUBHOM BO3MOMXKHOCTH
NpEeAbSIBUTh UCK M 3alIUTUTh CBOM IpaBa. B 1ensx 3amuThl IpaB JIMIA B 3aKOHOJATEILCTBE
MpeayCMOTpEeHa BO3MOKHOCTh IPUOCTAHOBJICHUSI CPOKa UCKOBOM naBHOCTH. [IprocranoBienue
MCKOBOW JJaBHOCTH O3HAuYaeT MpPEKpalleHHe TEUEHHUs CPOKa B MEPUOJ CYIIECTBOBAHUS TOTO WU
WHOTO OOCTOSITENTLCTBA U BO30OOHOBJICHHWE TEUCHHSI CPOKA TOCJE yCTPAHCHHs JAHHOTO O0CTOSI-
TenbcTBa. OCHOBAHUSIMU TPUOCTAHOBJICHUS CPOKAa HCKOBOM JaBHOCTH B COOTBETCTBUU CO
cT. 202 T'K PO® sBastores:

1) upe3BbIUaliHOE M HEMPEIOTBPATUMOE MPU JAHHBIX YCIOBHUSAX OOCTOSTENHCTBO (HEmpe-
0JI0JIUMAsl CUJIA), PEMSATCTBYIOIIEE MPEIbIBICHHUIO HCKA;

2) HaXOXICHHE UCTIIa UJIM OTBETYMKA B COCTaBE BOOPYKEHHBIX CHJI, IEPEBECHHBIX HA BO-
E€HHOE TI0JIOKCHHUE;

3) oTcpouka UCHOJIHEHHs 00s13aTeIbCTB (MOpPATOpHUiA), YCTAaHOBJICHHAs] HA OCHOBAaHUU 3a-
koHa [IpaBurensctBoM Pocculickoit deneparnuu;

4) IpUOCTAHOBJIEHUE JIEUCTBUS 3aKOHA WJIM MHOTO MPABOBOTO aKTa, PETYJIUPYIOIIETO CO-
OTBETCTBYIOLIEE OTHOLLIEHUE.

Bo3HUKHOBEHHE OJJHOTO U3 yKa3aHHBIX 0OCTOSTENLCTB IPUOCTAHABIMBAET TEUCHUE CPOKA
MCKOBOM JaBHOCTH 70 ero mnpekpaiienus. Co IHs MpeKpaiieHus 00CTOSTENbCTBA, MOCTYKUBIIIE-
r0 OCHOBAHHWEM MPUOCTAHOBJIEHUS JABHOCTH, TEUEHUE €€ CPOKa MPOJOJIKAETCS, a OCTAIOIIAsCs
YacTh CPOKA YJUTMHSIETCS 0 MIECTH MECSIIEB.

B oTinuune ot mpuocTaHOBIEHUS, IEPEPHIB CPOKA UCKOBOM JTaBHOCTH O3HA4YaeT BO30OHOB-
JIEHUE CPOKa MCKOBOM JaBHOCTH 3aHOBO. He3aBHUCHMO OT TOTO, KOT/J]a MPOU30IIIEI MEPEPHIB CPO-
Ka JIaBHOCTHU, BCE€ BpEeMs JaBHOCTH, UMEBIIEECS /10 TIEPEephIBa, YHUUTOXKAETCS, U CPOK UCKOBOMU
JTABHOCTU HayMHaeT Teub 3aHOBO. B coorBercTBUM cO cT. 203 'K P® TeueHue cpoka MCKOBOM
JTABHOCTH TIOCIIE MepephiBa HAYMHAETCA 3aHOBO, BPEMsI, UCTEKIIIEE JO NEpepbhIBa, HE 3aCUUTHIBA-
€Tcsl B HOBBIM CpoK. OCHOBaHUM NepepbiBa TEUEHUSI CPOKA UCKOBOW JJABHOCTHU BCETO JIBA: MPENb-
SBIICHUE FICKA B YCTAHOBIIEHHOM IOPSJIKE U COBEpIICHHE OOS3aHHBIM JIUIIOM JIEHCTBUH, CBHIE-
TEIHCTBYIOIIUX O MPU3HAHUM J0JTa. JIefCTBUSA, CBUIETEILCTBYIONINE O TIPU3HAHUHU JI0JITa, MO-
ryT OBITh Pa3NTUYHBIMH: YACTUYHAs YIjIaTa JIoJra, mpock0a o0 OTCpodYKe yIiaThl J0JTa, MOJ-
TBEPXKJACHUE JOHKHUKOM (haKTa HAIMYHUS JIOJITa U TIp.

Ilpumep. 1lpumepoM IEWUCTBUNA, CBUACTEIHCTBYIOIIMX O NPU3HAHWUU [IOJITA, SIBISETCS
odopmIIeHHE THPOKO PACIIPOCTPAHCHHBIX HA TIPAKTUKE aKTOB (TIPOTOKOJIOB) CBEPKHU 3a0JKEH-
HOCTH CTOPOH I10 JOTOBOPY MOCTABKU U APYTUM JUIAIIMMCS IOTOBOpaM.



Pazpen 7. OBINUE ITOJIOKEHUA O ITIPABE COBCTBEHHOCTU U MHbBIX BEII-
HBIX ITPABAX

7.1. Conep:xaHue npaBa cCOOCTBEHHOCTH

CoOCTBEHHOCTH SIBJISIETCS OTHOIIECHHEM OMNPEICICHHBIX JIUI K UMYIIECTBY U WHBIM IpU-
Ha/JISKAIUM UM MaTepHaibHbIM Onaram. Conep)kaHHEeM OTHOILICHUH COOCTBEHHOCTH SIBIISIETCS
IPUHAAIEKHOCTh MMYILECTBA ONPEAEICHHBIM JIMLAaM, KOTOpble MMEIOT MpPaBO HCMOJIb30BaTh
IpUHAAIeXAIIEee UM UMYIIECTBO MO0 CBOoeMy yecMoTpeHuto. [IpaBo 3akperuiser npuHaaieKHOCTh
UMYIIECTBA OINPEEICHHBIM JINLAM M YIOPSIOUYMBACT €r0 UCIOIb30BAHUE, T.€. PEryJIupyeT OT-
HOLIEHUS MEX[Y JIIOJIbMU I10 1OBOY UMyllecTBa. [IpaBo cOOCTBEHHOCTH MpeACTaBiIsieT cOO0M
COBOKYITHOCTb YCTaHOBJIEHHBIX T'OCYAAapCTBOM IIPaBOBBIX HOPM, 3aKPEIUIAIOIINX, PErYIUPYIO-
MIUX U OXPAHSIOUIMX UMYIIECTBO KOHKPETHBIX JIHII.

ITpaBo cOOCTBEHHOCTH B CyOBEKTUBHOM CMBICIIE OIPENEISIET MEPY BO3MOYKHOI'O IOBEJIE-
HUS YIPaBOMOYEHHOTro Juia — coocrBenHuka. CornacHo ct. 209 'K P® cobcTBeHHUK BIpaBe
[I0 CBOEMY YCMOTpPEHHUIO COBEpIIATh B OTHOLIEHWU MPHHAJIKALIET0 eMy MMYIIECTBa JIHOObIe
JecTBUS, HE IPOTHBOPEYAIlMEe 3aKOHY U MHBIM IPAaBOBBIM aKTaM M HE HapyLIAIOLIUe MpaBa U
OXpaHsieMble 3aKOHOM MHTEPECHI APYTUX JIUL, B TOM YUCJIE OTUYXJIaTh CBOE UMYILECTBO B COO-
CTBEHHOCTb JIPYTUM JIMLAM, [Iepe/laBaTh UM, OCTaBasiCh COOCTBEHHUKOM, IIpaBa BIIa/ICHUs, MOJIb-
30BaHUS U PACHOPSKEHUS] UMYIIECTBOM, OT/AaBaTh UMYILECTBO B 3aJI0I U OOPEMEHSThH €ro Jpy-
TUMH CIIOCO0aMH, PacoOpsHKATHCS UM UHBIM 00pa3zoM.

Kpyr npaBomounii codctBeHHuka omnpeneiet B cr. 209 'K P®. B cooTBeTcTBUU C 3aKO-
HOM COOCTBEHHHKY TPUHAJUIEkKAT NpaBa BIIAJICHUS, MTOJIb30BAHHUS M PACIIOPSIKEHUSI CBOUM UMY-
mecTBoM. Kaxkaoe u3 yka3aHHBIX IPaBOMOYMI MOXET MpUHAJUIekKaTh HE TOIBKO COOCTBEHHUKY
UMYIIECTBA, HO U APYTUM JIHILIAM.

[TpaBoMOUME pacHOpsDKEHUS] OTIMYAET COOCTBEHHUKA OT MHBIX BJaJIeNIbLIEB MMYILECTBA,
IIOCKOJIbKY, KaK YK€ OTMEYaJloCh, IPAaBOMOYUS BJaJI€HHUs U INOJIb30BAHUS UMYLIECTBOM MOI'YT
NPUHAIEKATh HE TOJIBKO €ro COOCTBEHHHUKY.

TakuMm 00pa3om, MpaBo COOCTBEHHOCTH HE 3aKJOYAETCAd B HAJIMYMM Y COOCTBEHHHUKA IIe-
PEUYMCIIEHHBIX BBIIIE TPEX MOJHOMOYHA. [ TaBHASI OTIMYMTENbHAS YepTa MpaBa COOCTBEHHOCTH B
TOM, YTO COOCTBEHHHK MMEET IPaBO YCTPAHATh APYTUX JIMI] OT FOCIOACTBA HaJ MpUHAAJIEKa-
MM €My UMYILIECTBOM, T.€. OH AeicTByeT, cornacHo cT. 209 'K P®, no cBoeMy ycMOTpeHHUIo.
Bce ocranpHble 1Mla — HECOOCTBEHHUKH, KOTOPBIE BIIAJICIOT, MOJIB3YIOTCS M JIaXKe pacropsika-
FOTCSl UMYILIECTBOM, IPUHAAJIEKAIIMM UM Ha TOM WJIM HHOM IIPaBe, OCYLIECTBIISAIOT CBOU MOJIHO-
MOYHsl, PyKOBOJCTBYSICh HE TOJIBKO 3aKOHOM, HO M YKa3aHUSIMHU COOCTBEHHUKA.

[TpaBo cOOCTBEHHOCTH HE TOJIBKO MPEAOCTABISAET COOCTBEHHUKY aOCOJIIOTHBIE MTPaBa, HO U
HajaraeT Ha Hero omnpejesieHHbie 00s3aHHOCTH. B cooTBeTcTBHM CcO cT. 210 'K P® cobcTBeHHUK
HeceT OpeMsl coep aHMs MPUHAMJIEKAIEro eMy MMYILECTBA, €CIM MHOE HE NMPEAyCMOTPEHO
3aKOHOM WM JoroBopoM. «Hectu 6pemMs» o3HayaeT /it cOOCTBEHHUKA HEOOXOAMMOCTh HECTU
pacxo/bl 10 COAEPKaHMI0, PEMOHTY M OXpaHEe MMYILECTBA, 10 YIUIaTe HAJIOTOB, & TAK)XKE - PUCK
ru0eny U YHUUTOXKEHHS UMYIIECTBA.

CoOcTBEeHHMK MMYIIeCTBa 00s3aH yIJIauMBaTh HAJIOTH C MPUHAISKAILETO eMy UMYIIle-
CTBa B pa3Mepe U MopsAKe, IPEeAyCMOTPEHHOM JEHCTBYIOIIUM 3aKOHO1aTEIbCTBOM.

CoOCTBEHHHMK UMYILECTBA MO O0IIEeMY MpaBUIly, U3JI0)KEHHOMY B COOTBETCTBHHU co cT. 211
'K P®, necer puck ciydailHO# ruleiu Wi Cly4ailHOTO MOBpexIeHUs nmyiectBa. Ciydaii-



HOCTh O3HA4aeT, YTO OTBETCTBEHHOCTb 3a T'MOENIb M MOBPEXJEHHE MUMYIIECTBA HENb3sl BO3JIO-
KHUTb Ha TPEThHE JINIIO0, BHHOBHOE B THOENU HITH MOBPEXKICHIUH UMYIIECTBA.

7.2. Cy0beKThI M 00beKThI IPaBa COOCTBEHHOCTH

HetictBytomee 3akonoaatensctBo (I'K PD) ucxoaut u3 Toro, yto Bce umyniectso B Poc-
cuiickoit denepanuu MOXKET HAXOAUTHCS B YACTHOM, FOCY/IaPCTBEHHOW M MYHHIIMIIAIILHOW CO0-
CTBEHHOCTH.

CyOBekTaMu nmpaBa cOOCTBEHHOCTH, corytacHo cT. 212 'K PO, sBastorcs:

1) Poccuiickass deneparust U ee CyObeKThl B OTHOIICHUH TOCYJAPCTBEHHON COOCTBEHHO-
CTH;

2) MyHUIMIIATbHBIE 00pa30BaHUs B OTHOLICHUH MyHHLIUIIAIBHOW COOCTBEHHOCTH;

3) rpaxkaane v IOPUANYECKHE JIMLA B OTHOIIEHUH YaCTHOM COOCTBEHHOCTH.

['paxkiaHCKOE 3aKOHOAATEILCTBO OCHOBBIBAETCS HA MPU3HAHNUN PAaBEHCTBA BCEX COOCTBEH-
HUKOB (cT. 1 'K P®) u 3ammmaer npaBa Bcex COOCTBEHHHMKOB paBHBIM oOpa3zoMm (ct. 212 T'K
PD).

Ho, HecMOTpsi Ha 3TO, MEX1y MPAaBOMOUYUSAMHU CYOBEKTOB IpaBa COOCTBEHHOCTH CylIe-
CTBYIOT oIlpefiesieHHble pasznuuus. B coorBerctBuu co cr. 212 'K P® 3akoHOM MOryT OBITH
YCTAQHOBJIEHBI OCOOCHHOCTU NMPHOOpPETeHUs U MPEKpalleHus MpaBa COOCTBEHHOCTU HA UMYIIe-
CTBO, OCOOEHHOCTHU BJIaJICHUSI, MTOJIb30BAHMSI U PACHOPSKEHUSI UMYLIECTBOM B 3aBUCUMOCTU OT
TOTO, HAXOJIUTCS JIA OHO B YACTHOM, TOCYJapCTBEHHON WM MYHUIIMIIAJHHONH COOCTBEHHOCTH.
3aKOHOM OIPEAEIAIOTCSA TaKXKE BHUJIbI UMYIIECTBA, KOTOPbIE MOTYT HAXOJAUTHCS TOJIBKO B TOCY-
JAPCTBEHHOH WJIM MYHUIIUTIAJIBHONH COOCTBEHHOCTH.

[TpuHaIEKHOCTh UMYILECTBA IPAXKAAHAM U IOPUIUYECKUM JIMIIAM O3HAYaeT HAaXOKICHHE
3TOr0 MMYILECTBA B YAaCTHOM cOOCTBEHHOCTH. JleficTByOIIee 3aKOHOJATEIbCTBO 3aMEHMIIO Tep-
MHUHOM «4acTHasi COOCTBEHHOCTb» OOJbIIOE KOJIMYECTBO PA3IMUYHBIX MOHITHUH, CYILECTBOBAB-
LIMX B COBETCKOM IIPABE: COLMAIMCTUYECKAs], KOJJICKTUBHAS, JIMYHAs, UHIUBUYaJIbHO - TPYIO-
Bas M MeJKasi YaCTHasi COOCTBEHHOCTb.

Cy0ObeKkToM mpaBa 4YaCTHOM COOCTBEHHOCTH BBICTYNAIOT I'paXkJaHe U IOPUIMYECKUE JIULA.
Cratps 213 'K P® npsimo npeaycmaTpuBaeT, 4To B COOCTBEHHOCTU TPa)/1aH U IOPUAMUECKUX
JIUI] MOXKET HAXOJUThCS JII000€ MMYIIECTBO, 3@ UCKIIOUEHUEM OT/EIbHBIX BHUJIOB MMYILECTBA,
KOTOpPO€ B COOTBETCTBUH C 3aKOHOM HE MOXKET NMPUHAAIEKATh I'paxkJIaHaM WM IOPUIANYECKUM
JMIaM, a KOJMYECTBO M CTOMMOCTh MMYILECTBA, HAXOAALIErocs B COOCTBEHHOCTH TIpaxkJaH U
IOPUJIMYECKUX JIUI, MOTYT ObITh OrPaHUYEHbI TOJIBKO Ha OCHOBAHUH 3aKOHA.

B cootBerctBuu ¢ 1. 3 ct. 213 I'K P® ropuaudeckue nuna, Biasonecs KOMMEPYECKUMHI
U HEKOMMEPUYECKUMH OpraHu3alusIMH (KpoMe TOCYAapCTBEHHBIX U MYHHIIMIIATbHBIX Mpeanpus-
TUH, a Takke (QUHAHCHUPYEMBIX YUPEXKICHUM), SBIAIOTCS COOCTBEHHMKaMHM HMMYILECTBa, Iepe-
JTAHHOTO MM B Ka4yeCTBE BKJIAJIOB (B3HOCOB) X yUpeIUTENsIMH (Y4aCTHUKaMH, 4JI€HaMH), a TaK-
’Ke UMYILIECTBA, IPUOOPETEHHOTO STUMH FOPUIUIECKUMHU JTUIIAMH 110 HHBIM OCHOBaHUSIM.

JeticTBytolee rpakIaHCKOE 3aKOHOIATEILCTBO OTKA3aJIOCh OT JCKJIapaluidi «o0IeHapo/I-
HOU COOCTBEHHOCTH», «JIOCTOSIHHSI HApOAa» 10 OTHOLIEHHIO K TOCY/1apCTBEHHOW COOCTBEHHOCTH
U HE pacCMaTpUBAET Telepb HApOJ] B KAYECTBE €AMHOTO COOCTBEHHHKA M BIIAJIEIIbIla BCETO IOCy-
JApCTBEHHOTO UMYIIECTBA.

I'paxxnanckuii kogekc P®, ncxoxns usz deneparuBHoro ycrpoiictBa Poccuiickoit denepa-
MW, TPU3HAET MHOXXECTBEHHOCTh CYOBEKTOB TOCYAApCTBEHHOW coOcTBeHHOCTH. [ocymap-
CTBEHHOU COOCTBEHHOCTHIO B Poccuiickoit denepanuu sBISIETCS UMYIIECTBO, MPUHAJISKAIIEE



Ha mpaBe cobOctBeHHOCcTH Poccuiickoit ®eneparnuu (denepanbHas COOCTBEHHOCTh), U HUMYIIE-
CTBO, IPUHAJIEXKAIIIEE HA TpaBe cOOCTBEHHOCTH cyObekTaM Poccuiickoit @enepanun — pecnyo-
JMKaM, KpasM, o01acTsiM, TopoaaM (efepalbHOTO 3HAYEHUS, aBTOHOMHOM 00JIaCTH, aBTOHOM-
HBIM OKpyram (coOCcTBEHHOCTb cyOobekTa Poccuiickoit @denepanun).

CrnenoBarenbHO, CyObEKTaMU TpaBa TOCYJApCTBEHHON COOCTBEHHOCTH SIBISIFOTCST Poccuii-
ckas denepanus B eJIOM M KaxIabli cyObekT Poccutickori denepanuu, MOJHBIN MepedeHb KO-
Topbix conepxkutrcs B Koncruryuuu P®. YkazanHble CyOBEKThl IpaBa COOCTBEHHOCTH OCY-
HIECTBIISIOT CBOM IIPaBa B OTHOILIEHUHU ITPUHAJIEKAIIETO UM UMYILIECTBA U HE OTBEYAIOT 0 00sI-
3arenbcTBaM Apyr Apyra. CyliecTBYeT CI0XHBIA MOPSAJOK OTHECEHUS FOCYJapCTBEHHOTO UMY-
mecTBa K QenepanbHOil COOCTBEHHOCTH UM COOCTBEHHOCTH CyOBekToB Poccuiickoit deneparum,
MPEyCMOTPEHHBIN ACHCTBYIONINM 3aKoHOAaTebcTBOM PD. PazneneHue cOOCTBEHHOCTH MEXKIY
Poccwuiickoit ®enepanueii u ee CyObeKTaMH TOJYYHIIO CBOE MPABOBOE 3aKPEILICHUE B CBSI3U C
npunstieM IlocranoBnenus BepxoBaoro Cosera P® ot 27 mekadbpsa 1991 r. « 3020-1 «O pasz-
TpaHUYEHUH TOCYAapCTBEHHON cobcTtBeHHOCTH B Poccuiickoit ®@epepanuu Ha (enepanbHyrO
COOCTBEHHOCTb, TOCYIaPCTBEHHYIO COOCTBEHHOCTh pecnyOnuk B coctaBe Poccuiickoit denepa-
[[UU, KpaeB, 00J1acTeil, aBTOHOMHOM 00J1aCTH, aBBTOHOMHBIX OKPYTOB, TOpo10B MockBbl U CaHKT-
[TeTepOypra 1 MyHULIUTIATBLHYIO COOCTBEHHOCTH .

[IpaBa coocTBeHHMKA OT UMeHU Poccuiickoit @enepannu u cyobekToB Poccuiickoit dene-
panuu OCYLIECTBIISIIOT, B COOTBETCTBUU cO cT. 125 'K P®, opransl rocyjapcTBEHHOM BJIaCTH B
paMKax UX KOMIETEHIIMH, YCTAHOBICHHOW aKTaMM, ONPENEISIOIIMMH CTaTyC 3THX OpraHon. B
COOTBETCTBUH C JCHCTBYIONIUM 3aKOHOaTeIbcTBOM P®D mpaBa coOCTBEHHUKA B OTHOIICHUU (he-
JIepaJIbHOTO0 TOCYAApCTBEHHOr0 MMYIIEeCTBa ocyliecTBisitoT [IpaButensctBo P®, a Takxke cre-
LMAJIbHO CO3/IaHHbIE OpraHbl, HAIpUMep MUHUCTEPCTBO UMYIIIECTBEHHBIX OTHOIIEHUI PO.

Kpyr 00bekToB mpaBa rocy1apcTBEHHON COOCTBEHHOCTH HE OTPaHUYEH, MTOCKOJIBKY B CO0-
CTBEHHOCTHU TOCYAapCTBa MOKET HAXOaUThCs J0b0e umymiectBo. Cornacho 1. 2 ct. 214 'K PO
3eMJis U Apyrue IpUPOJIHBIE PECYPChl, HE HAXOMAAIIUECS B COOCTBEHHOCTH Tpaxk/aH, OpHUanYe-
CKHX JIMIl TUOO MYHUIIMIIAIbHBIX 00pa30BaHMM, SBISIOTCA FOCYAAPCTBEHHOW COOCTBEHHOCTBIO.
Hekoropoe nmy1iiecTBo sBiseTcss 00BEKTOM HCKIIOYUTENIBHO FOCY1apCTBEHHOM COOCTBEHHOCTH
Y MOKET IPUHAJUIEKATh TOIbKO Poccuiickon @enepanuu.

HmytiecTBo, Haxondueecss B TOCYIapCTBEHHON COOCTBEHHOCTH, 3aKpeIUIsieTcsl 3a rocy-
JAPCTBEHHBIMU MPEANPUATUAMU U YUPEXKACHUSIMU BO BIAJCHUE, MTOJIb30BAaHUE U PACTIOPSIKEHUE
B COOTBETCTBHM C JIEWCTBYIOIIMM 3aKOHOJATEIbCTBOM. ['OocygapcTBEHHbIE NPEANPUATHS U
YUPEXKACHUS TPUOOPETAIOT Ha MepelaHHYI0 UM rOCY1apCTBEHHYI0 COOCTBEHHOCTh MPaBO XO3s1i-
CTBEHHOI'O BEIEHUS U MPABO OINEPATUBHOIO YIPABIEHUS COOTBETCTBEHHO M CaMOCTOATEIBHO
HCIOJIB3YIOT NIEPEJaHHOE UM MMYILECTBO B paMKaX MPEeOCTaBICHHbBIX BEIIHbIX MpaB. [IpaBoBoii
PEeXUM OrpaHUYEHHBIX BEUIHBIX MPaB MPEANPUITHIA U yUpEKACHHUN OyIeT pacCMOTPEH J1ajee.

['ocynapcTBeHHast COOCTBEHHOCTh, HECOMHEHHO, UIMEET CBOIO CIIELU(PUKY, TOTOMY YTO:

1) B cCOOCTBEHHOCTH TOCyJapcTBa MOKET HaXOJUTHCS JII000€ MMYILECTBO, B TOM UHUCIIE
U3BATOE U3 000POTa;

2) HEKOTOpbIe CIIOCOOBI BOSHUKHOBEHUS MTPaBa COOCTBEHHOCTH MPHUCYILHU TOJIBKO rocynap-
CTBEHHOH COOCTBEHHOCTH, HAaIpUMep B3MMaHHE HaJOTOB, a KPOME TOT0, TOJBKO TOCYAapCTBY
MPEIOCTaBIEHO IMPaBO OCYIIECTBIATh MPUHYIUTEIBHOE H3BATHE HUMYILNECTBA y IPYTHX COO-
CTBEHHHKOB;



3) rocyaapcTBO CaMOCTOSITENIbHO YCTaHABIMBAET MPaBUJIa UCIIOIb30BAHUSI CBOETO UMYIIe-
CTBa.

MyHHUIIUITATEHONW COOCTBEHHOCTHIO siBIIsieTCsl, cornacHo 1. 1 cr. 215 'K P®, umymiectso,
NpUHAAJIeKAIIee Ha MpaBe COOCTBEHHOCTH TOPOACKUM U CEIIbCKUM TOCENICHHUSIM, a TaKKe ApY-
TUM MYHUIUTIATBHBIM 00Pa30BaHUSAM.

B cootBerctBum ¢ m. 2 cr. 125 'K P® ot uMeHn MyHUIMIAIBHBIX 0Opa3oBaHMl IpaBa
COOCTBEHHUKA OCYIIECTBIISIOT OpraHbl MECTHOT'O CaMOYITPABJICHUS.

Kpyr 00bekTOB MyHHUIIMIIATEHOM COOCTBEHHOCTH HAMHOTO YK€ Kpyra 0ObeKTOB rocyap-
CTBEHHOM coOcTBeHHOCTH. Kak mpaBmiio, B MYHHULIMIAJIbHYIO COOCTBEHHOCTH 3aKpPEILISIOTCS
00BEKTHI HEMTPOU3BOJCTBEHHOU CHEPHI, COIMATLHO-OBITOBOTO M KYJIBTYPHOT'O HazHAYCHHS (KH-
701 (hOoHJ, 0OBEKTHI HHKEHEPHOH MHPPACTPYKTYPHI), @ TAKKE MPOU3BOJACTBEHHOTO Ha3HAUYCHUS,
YUpEeXKIIEHUST 00pa30BaHus, 3APaBOOXPAHCHUS, KYIbTyphl. MIMyIIecTBO, HAXOASIIEeCs B MYHH-
[UTIATBHONH COOCTBEHHOCTH, 3aKPEIUISETCS 32 MYyHHIIMITATBbHBIMUA TPEINPUIATUSIMHA U YIPEXKIIe-
HUSIMHU, KOTOPBIE OCYLIECTBIISIFOT BIa/ICHUE, MTOJIb30BaHUE U PACHIOPSKEHHE UMYIIIECTBOM B paM-
Kax TMepeJaHHbIX UM BEUTHBIX MPaB.

7.3. OcHOBaHMs NPHOOPETEHUS U NIPEKPALICHHUS IPABA COOCTBEHHOCTH

Bo3nukHOBeHME, N3MEHEHHE WITH MIPEKpaIleHHe TPaKAAHCKUX MIPaB M 005S3aHHOCTEH Mpo-
HCXOJUT B COOTBETCTBUH C TPEOOBAHUSMH 3aKOHA MPH HACTYIUICHUH OIIPEIEICHHBIX IOpUANYe-
ckux (akToB. Poccuiickoe 3aKOHOIATENLCTBO MPEAYCMATPUBAET CIEAYIOIINE OCHOBAaHUS IPH-
oOpeTeHus rnpaBa COOCTBEHHOCTH:

1) u3roroBnenue Bemy yist cedst (ct. 218 'K P®D), B Tom umciie nepepadboTka MaTepHAIOB,
B CiTy4ae, KOI/ia CTOMMOCTh IIepepaboTKU CYIIECTBEHHO MPEBBIIIAET CTOMMOCTh MaTepraioB (CT.
220 T'K PD);

2) mpuoOpeTeHue mpaBa COOCTBEHHOCTH Ha Pe3y/bTaThl XO3SMCTBEHHOTO MCIOIb30BaHUS
UMYIIECTBA (IJI0bI, TPOAYKIIHIO, 10X0bl) (cT. 136 'K PD);

3) npuobpeTeHne mpaBa COOCTBEHHOCTH Ha 00IIen0CTyIHbIe s cOopa Benu (cT. 211 TK
P®), 6ecxoznble Bemu (cT. 225 'K PO), Bemy, oT KOTOpbIX cOOCTBEHHUK oTKazaics (cr. 226 'K
P®), naxonku (ct. 227 I'K P®), xnanei (ct. 233 'K PD);

4) npuoOperarenbckas 1aBHOCTH (cT. 234 ['K PO);

5) Ha OCHOBaHMHM JIOTOBOPOB KYIUIM-TIPOAAXKH, TIOCTABKU, MEHBI, JAPEHUS, MOAPsIa, yupe-
JUTETBHOTO IOTOBOPA O CO3AaHUU MPEANPUATUS UM UHOM CAETKU 00 OTUYXACHUU UMYILECTBA,;

6) MpaBOIIPEEMCTBO B pe3yJibTaTe peopraHu3aluu opuandeckoro auua (ct.ct. 57, 58 IT'K
PD);

7) nacnenosanue (pazn. V I'K PO).

OCHOBHBIM NI€PBOHAYAJIBHBIM CIIOCOOOM NPUOOPETEHUs MpaBa COOCTBEHHOCTU SIBIISETCS
usroropieHue Bemu (cr. 218 'K P®). 3akoHomaTensCcTBO MperlycMaTpUBAET JIBa OCHOBHBIX
yCIIOBUSL IPUOOpETEHHs MpaBa COOCTBEHHOCTH Ha M3TOTOBJIEHHYIO BEIllb: M3TOTOBJICHHE JTUIIOM
BEIIHU JUIs1 ce0s, a He JUIs TPEThHX JIML U CO3JJaHHe BEIIU C COOJIIOJICHEM 3aKOHA U UHBIX MPaBo-
BBIX aKTOB.

[TepBoHaYaIbHBIM CIIOCOOOM BO3HMKHOBEHHS IpaBa COOCTBEHHOCTH SBIISIETCS TaKKe Ie-
pepaboTka BellM B Cllydae, KOTJa CTOMMOCTbh NEepepadOTKU CYIIECTBEHHO MPEBBIIIAET CTOU-
MocTb MaTepuainos (cT. 220 'K P®), nockonabKy co3aeTcsi COBEPIIEHHO HOBAs BElllb.



Eme ogHuM BaXHBIM U pacHpOCTPaHEHHBIM CIIOCOOOM BO3HHMKHOBEHUS IpaBa COOCTBEH-
HOCTHU SIBJISIETCSI IPUOOPETEHUE MpaBa COOCTBEHHOCTH HA PE3yJIbTAThl XO3HCTBEHHOTO WCIOJb-
30BaHUsl UMYIECTBA (IJIOJIbI, MPOAYKIIHIO, 10X0/bl). B coorBerctBumM co cr. 136 'K P® mno-
CTYIUICHHUS], TIOJYyYEHHBIE B PE3yJIbTaTe MCIOIb30BAHUSI UMYIIECTBA (II0bI, MPOAYKIIHS, 10X O-
JIbl), IPUHAJIEkKAT JIMIY, UCTIOJIB3YIOIIEMY 3TO UMYILECTBO (T.€. OCYIECTBIAIONIEMY TPaBOMO-
YyHe MO0Jb30BaHus1) HA 3aKOHHOM OCHOBAaHUM, €CIIU MHOE HE MPEAYyCMOTPEHO 3aKOHOIaTEIbCTBOM
WM JJOTOBOPOM 00 MCHOJB30BaHUU 3TOTO MMYIIECTBA. YKa3aHHOE MPABUIIO MOJITBEPKIACTCS B
ct. 606 'K PD, cornacHo KOTOpOi MI0AbI, TPOAYKIIUS U T0XO0/bl, TOJTYYEHHbIC apEHIATOPOM B
pe3ynbTaTe MCIOJb30BaHUs apEHI0BAHHOI'O MMYIIECTBA B COOTBETCTBUU C JIOTOBOPOM APEHBI,
SIBIISIIOTCSI €0 COOCTBEHHOCTBIO.

OCHOBHBIM TPOM3BOAHBIM CIIOCOOOM BO3HHMKHOBEHHUS TpaBa COOCTBEHHOCTH SIBIISIETCS
NpHOOpEeTEHNE MMYIIECTBA HA OCHOBAHHWH TPAKIAHCKO-TIPABOBBIX JOTOBOPOB IMPHOOPETEHUS
(oTuyxnenus) umymiecTBa. K mogo0HBIM JOTOBOpaM OTHOCSITCS JOTOBOPBI KYIUTH-TIPOIAXKH, TI0-
CTaBKU, MEHBI, JApEHUS, TOJPSIa, YIPEAUTEIbHBIN JOTOBOP O CO3JaHUM OOIecTBa (TOBapHIle-
CTBa), a TAKXKE MHBIE CIIEJIKU 00 OTUYKJIECHUH MMYIIECTBA. DTOT MEPEUYCHb HE SBISETCS UCYEp-
MBIBAIOIINM, MTOCKOJIBbKY cornacHo 4. 1 cT. 8 'K P® rpaxaganckue mpaBa u 00s13aHHOCTH (B TOM
YHCclie U MPaBO COOCTBEHHOCTH) BO3SHHUKAIOT HE TOJIBKO U3 JIOTOBOPOB U CIIEJIOK, PETyCMOTPEH-
HBIX 3aKOHOM, HO U U3 JIOTOBOPOB U MHBIX CIIEJIOK, XOTS U HE MPEAYCMOTPEHHBIX 3aKOHOM, HO HE
MPOTUBOPEYAIINX EMY.

Take MPOU3BOJHBIM CIIOCOOOM MPHOOPETEHUS MpaBa COOCTBEHHOCTH IOPHINICCKUM JIH-
1IOM SIBJISIETCS MIPABOIIPEEMCTBO B pe3ybTaTe peopraHu3aluu puandeckoro aumna. B coorser-
ctBuM ¢ 1. 2 c1. 218 'K PO B ciiydae peopranuszaiu IOpUANYECKOTO JTUIA TPAaBO COOCTBEHHO-
CTH Ha MPUHAJJIEKABILIEE EMY UMYIIECTBO NEPEXOAUT K FOPUINYECKHUM JIULAM — IPABOIPEEMHHU-
KaM peOpraHru30BaHHOIO HOPUIAMYECKOro Juia. Bo Bcex cinydasx peopraHu3aluu, B COOTBET-
ctBuu co cr. 58 I'K PO, umymectBo, mpaBa U OOS3aHHOCTH IOPUAMYECKOTO JHIA —
MPABOIPEALIECTBEHHUKA MEePEXOAAT (TOJHOCTHIO WJIM B YacTH) HA OCHOBAaHUU IMEPEIaTOUYHOTO
aKTa WU pa3IeNUTeILHOr0 0ajgaHca K BHOBb CO3JaHHOMY IOPHUAMYECKOMY JIMILY - TIPABOMPEEM-
HUKY, 32 UCKJIFOUCHHEM CIiydas MPUCOCIUHECHUS, MPU KOTOPOM HOBOE HOPHAMYECKOE JIUII0 HE
CO3/1aeTCs, a MpaBa M 00A3aHHOCTH MPUCOECTMHEHHOTO IOPUANYECKOTO JIUIA TIEPEXOAAT K APYTo-
MY OPUINYECKOMY JTHITY.

Eme ogHuM ocHOBaHHMEM BO3HHKHOBEHHsI MpaBa COOCTBEHHOCTH SIBJISIETCS HACIIEIOBaHHE
uMyIiecTBa. ['paxkaaHe U rocy1apcTBO MOT'YT HACJIEIOBAaTh UMYILIECTBO IPakJIaHNHA, KaK I10 3a-
KOHY, TaK W IO 3aBelianuio. HacienoBaTe UMYILECTBO IpaKJaH MOTYT U IOPUIUYECKHE JTULA B
ciy4asix, Korja rpak/JIaHiH 3aBEUIaeT BCE UJIM YacTh CBOETO0 MMYIIECTBA KOHKPETHOMY FOpUIH-
YECKOMY JIMILY.

Baxxnoe mpaBoBoe 3HaUE€HHE MMEET OINpPECICHUE MOMEHTAa BO3ZHMKHOBEHHUS IpaBa COO-
CTBEHHOCTH Yy TPHOOpETaTesis, OCKOJBKY C 3TOT0O MOMEHTa HOBBI COOCTBEHHHK IO OOIIEMY
MpaBUJTy UMEET IPaBO M3BJIEKATh Oj1ara U3 ATOTO MMYIIECTBA, HECTH OpeMs ero coaep aHus, a
TaKXe PUCKHU ciydailHoi rubenu mmymiectBa. B coorBerctBum co cr. 223 I'K P® mpaso cob-
CTBEHHOCTHU y MIPHOOpETATENsI BEIIX IO JOTOBOPY BO3ZHUKAET C MOMEHTA €€ Mepeaayuu, €CIIU HHOe
HE MPEeAYyCMOTPEHO 3aKOHOM WK 1oroBopom. Ilepenaueit, cornacHo cr. 224 I'K PO, npusnaercs
Bpy4YEHHE BN MPUOOPETATEN0, a PaBHO C/Iaya MEePEeBO3YMKY JJIS OTIPABKU MPUOOpETATEIIO
WM cllada B OPTaHM3AIMI0 CBSI3U JUIS TEPECBUTKH MPUOOpETATENI0 BEIIeH, OTIYKICHHBIX 0€3
00s3aTenbcTBa JOCTaBKH. Benib cuntaercss BpyueHHOM mprodpeTaTento ¢ MOMEHTa ee (hakTuue-



CKOT'O MOCTYIUICHHUS BO BJIaJIEHUE MPUOOpETaTeNIs UM YKa3aHHOTO UM Juia. JloroBopoM Mexay
CTOPOHAMH MOJKET OBbITh IPEIYCMOTPEH HHOW MOMEHT BO3HUKHOBEHHS ITpaBa COOCTBEHHOCTH Ha
Bellb (HapUMEp, MOMEHT 3aKJII0YEHHUs JOI0OBOPA, MOJYyYEHHUs JIEHer U 1p.). B HEKoTOpbIX ciy-
qasgx UCXOJS U3 CYIIECTBYIOIINX O0OCTOSITENBCTB LIEIECO00pa3HO OTCTYNATh OT OOIIEro mpaBuiIa
OIpe/ie/IEHUs MOMEHTa BO3HUKHOBEHUS IIpaBa COOCTBEHHOCTH HAa UMYLIECTBO.

B HekoTophIX citydasx, KOTJa 3aKOH IpeayCcMaTpUBaeT 0053aTeNbHYIO0 FOCYIapCTBEHHYIO
PErUCTpalMio MpaB HA MMYILECTBO, IPABO COOCTBEHHOCTH y MPHOOpeTaTesis BO3HUKAET C MO-
MeHTa Takoi peructpanuu (4. 2 ct. 223 'K PD) HezaBucuMo oT (pakTHUYECKON mepeayn BEly.
CornacHo 4. 2 ct. 8 'K P® npaBa Ha umyIiecTBO, MOJJjIekKalue rocyapCTBEHHON perucrpa-
LIMY, BO3HHMKAIOT C MOMEHTAa PErucTpaliy COOTBETCTBYIOIIMX IpaB. B OCHOBHOM 3TH HOpPMBI
PacIpOCTPAHSIOTCS HAa COBEPUICHHUE CHIEIOK C HEABMKUMOCTHIO. [IpaBo cOOCTBEHHOCTH Ha 37a-
HUS, COOPYKEHUsI U JIPyroe BHOBb CO3/1aBa€MO€ HEIBMKMMOE MMYIIECTBO, IOJUIEKAIIEE IOCy-
JApCTBEHHOM perucrpanyu, BO3HUKAET C MOMEHTA TaAKOW PErUCTPALIUH.

C MoMmeHTa nepexoja npaBa COOCTBEHHOCTH Ha MMYIIECTBO K COOCTBEHHHMKY MEPEXOJUT,
cornacHo ct. 211 I'K PO, puck ciydvaitHoi rubenu win noBpexaeHus uMmyiiectsa. Ho mannas
HOpMa TaK»e ABJISIETCS] AUCIIO3UTUBHOM, U CTOPOHBI B IOTOBOPE OTUYK/ICHHS UMYILIECTBA MOTYT
MPEeyCMOTPETh MHOM MOMEHT Mepexojia pucka CiIydaiiHOi rubenu uMyIecTna.

I'paxxnanckuii kogexke P@ nmpexycMaTrpuBaeTr Clleyrolue OCHOBAaHUS IPEKPAILCHHs IIpaBa
COOCTBEHHOCTH:

1) oTuykneHue cOOCTBEHHUKOM CBOETO MMYIIECTBA APYTUM JIMIIaM Ha OCHOBAHHUH JIOTO-
BOPOB;

2) oTKa3 cOOCTBEHHMKa OT IpaBa COOCTBEHHOCTH Ha MPHHAJUICKAIIEe €My HUMYIIECTBO
(ct.236 'K PD);

3) ruGenb UM YHUUTOKEHHE UMYILECTBA, B TOM YHCIIE €T0 MOTpeOIeHuE;

4) mpekpallleHUue CyIIeCTBOBaHUSI COOCTBEHHMKA UMYIIECTBA — CMEPTh T'Pa)KJIaHUHA, JIUK-
BUJALMS WK PEOpraHu3anus I0pUANYECKOTO JINLA;

5) IpUHYAUTENBHOE U3BATHE (BBIKYI) UMYIIECTBA Y COOCTBEHHHKA.

OOBIYHO Cilyday IpEeKpalleHHs MpaBa COOCTBEHHOCTH CBS3aHbI C MPEKpAIICHUEM CYIIe-
CTBOBaHMSI CaMOT'0 MMYIECTBA — OOBEKTa IpaBa COOCTBEHHOCTH (rMOE€Ib, YHUYTOXKEHUE, I10-
TpeOJeHue), a TaKKe C IPEKPaLIeHUEM CYIIIECTBOBAHUS CaMOT0 COOCTBEHHHUKA - CMEPThIO (PU3H-
YeCKOro JIUIA, TUKBUIALUEN WM peopraHu3alueil FOpuIn4ecKoro Juia.

Oco0yro Tpymnmny OCHOBaHMH NpeKpalleHHs MpaBa COOCTBEHHOCTH COCTaBJISIOT CIydau
IpeKpalleHus npaBa COOCTBEHHOCTH OMUMO BOJIM cOOCTBEHHMKA. B cooTBeTcTBHMHU C M. 2 CT.
235 'K P® npunyaurenbHOe M3bATHE MMYILIECTBA Y COOCTBEHHHKA JIOIYCKAaeTcs B Clydasx,
IPSIMO IIPELyCMOTPEHHBIX 3aKOHOM, B TOM YHCJIE:

1) mpu oOparnieHrH B3bICKaHUS HAa UMYIIECTBO 10 o0s3atenbeTBam jmna (ct. 237 'K PO);

2) mpH OTYYXJIEHUU HMYILECTBA, KOTOPOE B CUJIy 3aKOHA HE MOXKET NMPUHAAJIE)KATh TaH-
Homy muity (ctT. 238 'K PO);

3) npu OTUYKAECHUM HEABMKMMOI'O UMYIIECTBA B CBSI3U C U3BSITHEM 3€MEIBHOIO y4acTKa
(ct. 239 TK POD);

4) npu BBIKyNE OECXO3IHCTBEHHO COJEpKAIIMXCA KYIbTYPHBIX IIEHHOCTEH, JOMAaIIHUX
KUBOTHBIX (CT.cT. 240, 241 T'K PD);

5) npu pexBm3unuu (ct. 242 'K P®), xondpuckamnuu (ct. 243 'K P®D), HanmoHamu3anmu
(ct. 235 TK PO);



6) B MHBIX CITy4asX, IPEAyCMOTPEHHBIX 3aKOHOM.

OCHOBHBIM U HanOoJee paclpoOCTPaHEHHBIM CIOCOOOM NMPUHYAUTEIBHOTO U3BATHS HUMY-
IIeCTBA Y COOCTBEHHHUKA SBISETCS OOpalleHUe B3BICKAHHMS Ha MMYILECTBO MO 00s3aTenbCcTBaM
coocrBenHuka. B coorBerctBun co cr. 237 I'K P® wu3baTHe mMymiecTBa MyTeM OOpalieHus
B3BICKaHHsI Ha HETO MO 0053aTeNIbCTBAM COOCTBEHHHKA MPOU3BOJAUTCS HAa OCHOBAHUU PEHICHUS
cyna (apOUTPaKHOTO Cyza), €ClIi MHOM MOPSI0K 0OpallleHUs! B3bICKaHUS HE MPEJYyCMOTPEH 3a-
KOHOM Wi goroopoM. Ilo obuiemy npaBuity B3bICKaHHE B IEPBYIO OUYepeib oOpalaercs Ha Jie-
HE)KHBIE CPEJCTBA JODKHUKA, a PU OTCYTCTBUU y IOPUAMYECKOIO JIMLA (rpaXxJaHuHa — Mpes-
IPUHUMATENS) JEHEXKHBIX CPEJICTB, JOCTATOUYHBIX IS YIOBJIETBOPEHUS TpeOOBAaHUH, B3bICKaHUE
MOXeT OBbITh 0OpaleHo Ha Jr000€e IPUHAUIeKAIEe JODKHUKY UMYIIECTBO.

Ho ocHOBHBIM crtocoO60M TpeKpamieHus: npaBa cOOCTBEHHOCTH Ha MMYIIECTBO SIBISETCA
OTYYXJIEHHE UMYIIECTBa COOCTBEHHHMKOM I10 CBOCH BOJIE TP 3aKIIOUYEHUH JIOTOBOPOB KYIUIH -
IIPOJIaXKH, ITOCTAaBKU, MEHBI U MHBIX JOTOBOPOB, KaK IIPEIYCMOTPEHHBIX, TAK U HE IPEILYyCMOT-
PEHHBIX 3aKOHOJATEIBCTBOM, HO HE IIPOTUBOPEUAIINX EMY.

7.4. Bemable npasa Jinll, He SIBJISIIONIAXCS COOCTBEHHUKAMU

Hmy1iecTBO MOXKET MPUHAJIEKATh JIMILY HE TOJIBKO Ha MPpaBe COOCTBEHHOCTH, HO U Ha OC-
HOBAaHUU OTPAHMYEHHBIX BEUIHBIX MpaB. JIMIl0, UMerolee BEIIHbIC MpaBa HA UMYIIECTBO, HUC-
II0JIb3YET €ro HE TOJIbKO B COOTBETCTBUU C 3aKOHOM, HO M C YKa3aHUSIMH COOCTBEHHHKA, [103TO-
My €ro BEIIHOE IIpaBoO, B OTJIMYKE OT IpaBa COOCTBEHHOCTH, OTPAHUYEHO, TOCKOJIBKY UMYIIlE-
CTBO, COCTaBJIstOIIEe OOBEKT BEIIHOTO MpaBa, IPUHAJJICKUT HA MPaBe COOCTBEHHOCTH JIPYroMY
JULy.

OrpaHuyeHHbIE BEIIIHbIE PaBa UMEIOT CIEAYIONE OCOOCHHOCTH:

1) mpenocTaBlIAIOT JUILy BO3MOXKHOCTH BIIAJIETh, MOJb30BATHCS M PACHIOPSKATHCS UYKUM
HMMYIIECTBOM;

2) HOCSIT IPOU3BOIHBIN U 3aBUCUMBII XapaKkTep MO OTHOLIECHHUIO K TIPaBy COOCTBEHHOCTH;

3) ux conep)kaHue OrpaHMUYEHHO 10 CPAaBHEHUIO C IIPABOM COOCTBEHHOCTH;

4) 3aIUIIAIOTCS] TEMU K€ CPEJICTBAMHU M CIIOCOOaMH, YTO U MPaBO COOCTBEHHOCTH, B TOM
YHClie ¥ IPOTUB CAMOI'0 COOCTBEHHUKA;

5) nepexon nmpaBa COOCTBEHHOCTH Ha UMYIIECTBO K IPYrOMY JIUIlY HE SIBJISIETCS OCHOBaHHU-
€M ISl IPEKPAILEHUS UHBIX BEIIHBIX MPAB HAa 3TO UMYIIECTBO.

B cootBerctBun co cT. 216 'K P® BakHeHIIMMM BEIIHBIMU IIPaBaMM Hapsy C MPaBOM
COOCTBEHHOCTH SIBIISIOTCSA:

- IPaBO XO3SHUCTBEHHOTO BeJieHHs UMyIecTBOM (cT. 294 'K PD);

- PaBO OTIEPATUBHOTO YIIpaBieHUs UMYIIecTBOM (cT. 296 'K PD);

- IPaBo MO’KU3HEHHOT'O HACJIEyEMOTI'0 BiIaJIeHUs 3eMeIbHBIM ydacTKoM (cT. 265 I'K PO);

- IPaBO MOCTOSHHOTO (OE€cCpOYHOro) MOJIb30BAaHHUS 3eMeNbHbIM y4yacTkoM (cT. 268 T'K
P®);

- cepBUTYTHI (cT.CcT. 274, 277 'K PD).

Ha npase xo3siicTBeHHOr0 BeaeHus, cornacHo cr. 294 I'K P®, umyiecTBo npuHaIIeKUT
rOCYJAapCTBEHHBIM U MYHULUINAIBHBIM YHUTAPHBIM MPEANPUITHAM, KOTOPBIE BIAJCIOT, MOJIb3Y-
IOTCSI U PaclopsKAOTCS ’TUM UMYILIECTBOM B Ipeenax, onpenensieMbix ['paxk/1aHCKUM KOJEeK-
coM P® u uHBIM JIEWCTBYIOIIUM 3aKOHOAATENHCTBOM. ['OCYy1apCTBEHHOE MPEANPUITHE BIIAJICET



YY)KUM HUMYIIECTBOM, COOCTBEHHHKOM KOTOPOTO SIBJIETCS TOCYIAapCTBO (MBI YXKe pa3o0panuchk,
YTO CKpBIBAETCS 32 ITUM TEPMHUHOM B JAHHOM CIIydae).

I'paxxnanckuii kogexke P orpannumBaeT mpaBa rocyfapCTBEHHBIX NMPEAIPUATHI IO pac-
MOPSKEHHUIO HEIBIXKUMBIM UMyIiecTBoM. CornacHo 1. 2 ct. 295 I'K PO npeanpusitue He Bipa-
B€ MPOJAaBaTh MPHUHAIEKAILEE €My Ha IPAaBE XO3SMCTBEHHOI'O BEACHUS HEJIBHKMMOE MMYIIE-
CTBO, CAaBaTh €ro B apE€H]ly, OTJIaBaTh B 3aJIOT, BHOCUTh B KAUECTBE BKJIaJa B YCTaBHBIN KalUTAaJl
XO3SUCTBEHHBIX OOLIECTB M TOBAPUIIECTB MJIM MHBIM CIIOCOOOM paclopsiKaTrbcs 3TUM HMYIIle-
cTBOM 0e3 cornacusi coocTBeHHUKa. OCTalbHBIM UMYIIIECTBOM, MPUHAJICKAIIUM MPEANPHUAITHIO,
OHO PACMIOPSKAETCSH CAMOCTOATEIBHO, 32 UCKIFOUEHUEM CIIy4aeB, YCTAHOBJICHHBIX 3aKOHOM WJIU
WHBIMU [IPaBOBBIMHU aKTaMH.

Ha npaBe omnepaTuBHOrO ympaBieHUsI UMYLIECTBO MPUHAMIECKUT, corjacHo cT. 296 'K
P®, xazeHHBIM NPEAIPUATHAM, & TAKKE YYPEKICHHUSIM B OTHOLICHHMM 3aKPEILNICHHOI'O 3a HUMU
HMMYILIECTBA.

[IpaBa ka3eHHBIX MPEINPUITUNA U YUPESKICHUN OrpaHUYCHBI 3aKOHOIATEIbCTBOM B 0OOJIb-
1€l CTENEHH, YeM IIpaBa YHUTAPHBIX npeanpustuil. B coorBercTBum co ct. 297 'K PO ka3eH-
HOE MPEANPUSATHE BIPaBE OTUYKIATh I MHBIM CLIOCOOOM PACIIOPSKATHCS BCEM 3aKPEIUICHHBIM
3a HUM HMYILIECTBOM JIMIIb C COIIacusi COOCTBEHHHKA STOT0 MMYIIECTBA, & CaMOCTOSTEILHO
MOXKET PACIOPSKATHCSA JIUMIIb ITPOU3BOAMMON UM IPOAYKLHEH, €CIM MHOE HE YCTAHOBIICHO 3a-
KOHOM WJIM MHBIMHU NPAaBOBBIMU aKTaMH. YUpexaeHue, B cooTBeTcTBUU co cT. 298 I'K PO, Tak-
K€ HE BIPABE OTUYXk/ATh WM UHBIM CIIOCOOOM paciopsiKaTbCsl 3aKPEIJIEHHBIM 3a HUM UMYILle-
CTBOM U UMYILIECTBOM, IPUOOPETEHHBIM 3a CUET CPE/CTB, BbIIEICHHBIX EMY 110 CMETE.

bonee mmpokue mpaBa MperoCTaBlIeHbl U COOCTBEHHUKY MMYIIECTBA, 3aKPEIUICHHOTO 3a
Ka3eHHBIM MNpeAnpustueM uin yupexaeHuem. CormacHo m. 2 cr. 296 'K PD coGcTBeHHUK
BIIPaBE M3BATHh H3IUIIHEE, HEHCIOIb3yeMOe JIMOO MCIOIB3YyeMOe HE MO0 Ha3HAYCHUIO MMYIIle-
CTBO U PACIIOPSIUTHCSA UM 10 CBOEMY YCMOTPEHHIO.

[TockonbKy BelIHbIE IpaBa SBISIOTCS MPOU3BOIHBIMU U 3aBUCHUMBIMU OT IpaBa COOCTBEH-
HOCTH, CHEIU(PUUECKUM OCHOBAHHMEM IPEKpPAILIEHUS MpaBa XO3SICTBEHHOIO BEACHMS U IpaBa
ONIEpaTUBHOIO YIIPaBJIEHUS UMYILECTBOM SIBISIETCS pelieHre coocTBeHHUKa. Kpome Toro, nmpaBo
XO3AMCTBEHHOI'0 BEJICHMS M IIPABO ONEPATUBHOIO YIPABICHHUS UMYLIECTBOM MPEKPAILAIOTCS 110
OCHOBaHUSIM, IPEyCMOTPEHHBIM 3aKOHOJATENLCTBOM ISl IPEKpAIlleHUs ITpaBa COOCTBEHHOCTH.

IIpaBO X035MCTBEHHOI'O BEACHUS U IPABO ONEPATUBHOIO YIIPABICHUSA COXPAHAIOTCA Yy T'OC-
yJIapCTBEHHOI'0 (MYHUIIUIAIBLHOTO) NPEANPUATHS WIN YUPEXKACHUS MpH Mepexojie mnpasa coO-
CTBEHHOCTH Ha MMYILECTBO K ApyroMmy Jimny. Kpome Toro, BelHsle IpaBa rocyAapCTBEHHBIX U
MYHHUIIMIIAJIBHBIX IPEANPUATHN NOANEXKAT 3aIuTe, corytacHo cT. 305 'K PD, HapaBHe ¢ npaBom
COOCTBEHHOCTH, B TOM YHCJIE€ U OT HE3aKOHHBIX JIEHCTBUI caMOro cOOCTBEHHUKA.

7.5. O6masi co0CTBEHHOCTH

OO6mass coOOCTBEHHOCTh MpEACTaBisieT co00il OTHOUIEHHS MPHUHAJJIEKHOCTH HMYIIECTBA
HECKOJIBKUM JIMI[aM OJHOBPEMEHHO, IPU KOTOPOM BCE 3THU JIMIIA ABJISIOTCS CyObEKTaMH IpaBa
COOCTBEHHOCTH Ha JaHHOE MMYILECTBO, T.€. B JAaHHOM CJIy4ae OJHO MPaBO COOCTBEHHOCTH OJI-
HOBPEMEHHO UMEET HECKOJIBKO CYyOBEKTOB.

OO61m1ast COOCTBEHHOCTh BO3HUKAET, B COOTBETCTBUU C II. 4 cT. 244 T'K P®, npu nocryrmue-
HUHM B COOCTBEHHOCTH JIBYX WJIM HECKOJBKHUX JIUI] HMYIIECTBA, KOTOPOE HE MOXKET OBITh pasfe-
JeHo 0e3 U3MEHEHMs ero HazHaueHMs (HeJesMMble Bellr) 100 He MOJUISKUT pa3fesly B CHILY



3akoHa. Kpome Toro, o0mas COOCTBEHHOCTh Ha JEIMMOE MMYIIECTBO BO3HUKAET B CIIyYasXx,
MPEAYCMOTPEHHBIX 3aKOHOM WJIU JIOTOBOPOM.

OcHoBaHHEM BO3HUKHOBEHUS MpaBa 00IICH COOCTBEHHOCTH SIBJISIFOTCS 3aKJIFOUECHUE TPakK-
JTAHCKO-TIPAaBOBBIX CAEJIOK (J0roBopa KYIUIM-TIPOAAKH, JOTOBOPA O COBMECTHOM JI€ATENbHOCTH),
HaCJIEeJI0BaHNE MMYIIECTBA M MHBIE OCHOBAHUS, MIPEIYCMOTPEHHbBIC /Jii BOZHUKHOBEHHUS IpaBa
COOCTBEHHOCTH.

3aKoH BBIIESAET JBAa BUJA OOIIEH COOCTBEHHOCTH: C OINPEACICHHEM JOJIEH KaXKJIOTro U3
COOCTBEHHUKOB B IpaBe cOOCTBeHHOCTH (0Ommias gojeBas) U 0e3 ompeaeneHus aoyiei (oOmias
COBMECTHas).

[Tpu oOmieit 1071eBOi COOCTBEHHOCTH KaXK[bIi U3 €€ YYaCTHUKOB MMEET OINpeACIICHHYIO
JIOJTIO B MpaBe COOCTBEHHOCTH HA KOHKPETHOE UMYIIECTBO. Kak mpaBuio, 00mas COOCTBEHHOCTh
Ha MUMYIIECTBO SIBJISIETCA JI0JIEBOM, 32 MCKIIIOUEHHEM TEX CIIy4aeB, KOT/Ia 3aKOHOM IMPEayCMOT-
peHo oOpa3oBaHHE COBMECTHOW COOCTBEHHOCTH Ha 3TO MMYIecTBO. [IpeaycMoTpeH 3aKkOHOM U
MOPSIZIOK ONPENIEICHUs pa3Mepa JIOJIe: UX pa3Mep MOXKET OBITh ONpEeICH 3aKOHOM HJIM CO-
[JIallIeHHeM BCEX YYaCTHHMKOB, a €CIIM pa3Mep JA0JIeH He ONpeesieH, 10U MPeAnoIaraloTcs paB-
HeIMH. CoOTJlallieHneM BCeX YYaCTHUKOB MOXKET OBITh TaK)K€ YCTAHOBJICH MOPSAOK ONpeaeTeHUs
Y U3MCHCHHMS UX JIOJICH B 3aBUCUMOCTH OT BKJIajJa Ka)kJIOro M3 HUX B 00pa3oBaHUE M MpHUpallle-
HUE 00IIero UMYIIECTRA.

Bnanenue u mnonp3oBaHHE UMYIECTBOM, HAXOISIIMMCS B JIOJIEBOW COOCTBEHHOCTH, OCY-
HiecTBIsAOTCA, cornacHo M. 1 cr. 247 I'K P®, no cornameHuio Bcex €e Y4aCTHUKOB (MMEHHO
BCEX, a He OONpIIMHCTBA). [Ipy HENOCTHMKEHUU COTJacusi MOPSAOK BIAJACHHUS U TOJIb30BAHUS
0o0ILIMM MMYILIECTBOM YCTaHaBIMBAET Cyl. PacrnopspkeHrne MMyIIecTBOM, HAXOASIIUMCS B JI0Jie-
BOI1 COOCTBEHHOCTH, TAKXKE OCYIIECTBISETCS MO COMIAIEHUIO BceX ydyacTHUKOB. Ho mpu sTom B
cooTBeTCTBUH C M. 2 cT. 246 'K P® yuacTHUK [1051€BOIi COOCTBEHHOCTH BIpaBe MO CBOEMY
YCMOTPEHHIO B JTFOOOW MOMEHT MpOJAAaTh, MOJAPUTH, 3aBEIIATh, OTAATh B 3aJIOT CBOIO JOJIO HIIU
pacmopsiiuThes €10 UHBIM 00pazoM. [Ipu oTdykIeHnn cBOel J0IM MO AOTOBOpaM KYIUIU - MPO-
JaXKU, MEHBI WJIM MHOW BO3ME3JTHOM CHEIKM yYaCTHUK 00s3aH COOJIIOAATh MpaBuia, YCTaHOB-
nenHsle cT. 250 'K PO, B cOOTBETCTBUM ¢ KOTOPOM YJaCTHUKH J0JEBOW COOCTBEHHOCTH UMEIOT
MPEUMYIIIECTBEHHOE MPABO MOKYIKH MPOIaBaeMOM JIOJIU 110 1IeHe, 32 KOTOPYIO OHa MPOJAeTCs, U
Ha MIPOYUX PABHBIX YCIOBUAX, KPOME CITydasi MPOJAXKH C MyOJIMUHBIX TOPTOB.

Kaxxaplii yuacTHUK JONIEBOM COOCTBEHHOCTH BIIpaBe TpeOOBaTh BbIAENA CBOCH JTONU U3
obmrero umytecta. Eciu cornamienue o cnoco0e U yCaoBHsIX pa3zenia o0IIero MMyIIecTBa Uin
BbIJIeTIa JIOJU OJHOTO M3 HHUX HE JOCTUTHYTO, YYaCTHUK JOJEBOM COOCTBEHHOCTH BIPAaBE, CO-
riacHo 1. 3 c1. 252 'K P®, TpeboBath BblE€Na B HAType CBOEH J0JIM U3 OOIIET0 MMYIIECTBA B
cyneOHoM mopsiake. Ecnu Bwien moim B HAType HE JIONMYCKAETCS 3aKOHOM WM HEBO3MOXKEH,
YYaCTHHK JI0JIEBOW COOCTBEHHOCTH UMEET MPaBO Ha BBIILIATY €My CTOMMOCTH €T0 JIOJIU IPYyTUMU
YYaCTHHUKAMU JIOJICBOM COOCTBEHHOCTH. BBIZien monm ydJacTHUKA JTOJIEBOM COOCTBEHHOCTH B
HaType MOXKET OBITh MPOM3BEJICH TAKXKE MO TPEOOBAHHUIO KPEAUTOPOB ITOTO yYaCTHUKA JIJIsT 00-
palieHus: Ha Hee B3bICKaHUSI.

OO61mast coBMecTHast COOCTBEHHOCTh XapaKTEePH3yeTCss OTHOBPEMEHHON PUHAIUICKHOCTHIO
UMYIIECTBA HECKOJIBKHUM JIMIIAaM c00011a, 0e3 ompeaeneHus ux Aojei. B maHHOM cimyyae mpaBo
COOCTBEHHOCTH IIEIMKOM TPUHAJUICKUT HECKOIHKUM JIMIIAaM OJHOBPEMEHHO, a HEe NEIHUTCS Ha
noym. Hanmwmame o01ieit coBMeCTHON COOCTBEHHOCTH TIPEIOJaraeT CyIeCTBOBAHHE MEXIY €e
YY9aCTHHUKaMH OCOOBIX OTHOIIEHUH. B cooTBeTcTBHM C 1. 3 cT. 244 'K PD 06pazoBanue obmieit



COBMECTHOM COOCTBEHHOCTH Ha MMYILECTBO MPOUCXOAMT JIUIIb B CIy4asx, IPSIMO MPETyCMOT-
PEHHBIX 3aKOHOM.

B cootBerctBuu ¢ I'paxknanckum kojexkcoM P® obmasi coBMecTHast cOOCTBEHHOCTh BO3-
HUKAeT Ha MMYIIECTBO, HAKUTOE CYNpyraMu BO Bpems Opaka (cT. 256) U Ha UMYIIECTBO Kpe-
cThstHCKOTO ((hepmepckoro) xo3siictsa (1. 257).

YYacTHHKH COBMECTHOM COOCTBEHHOCTH, corjacHo c¢T. 253 'K P®, coobmia BiagewoT u
MOJIB3YIOTCS OOLIMM MMYIIECTBOM, €CIIM MHOE HE MPEIyCMOTPEHO COTJIAICHHEM MEXIY HUMHU.
PacnopshxeHne UMyI1ecTBOM, HaXOASIIIUMCSI B COBMECTHOIM COOCTBEHHOCTH, OCYILIECTBIISIETCS 110
COIJIaCHI0 BCEX YYacTHHUKOB. KakIblii U3 y4aCTHUKOB COBMECTHOW COOCTBEHHOCTH BIIPAaBE CO-
BEpILATh CICIIKH TI0 PACTIOPSHKCHHUIO OOIIMM MMYIIIECTBOM, €CJIM HHOE HE BBITEKACT M3 COTJallle-
HUS BCEX YYaCTHUKOB, IIOCKOJIbKY MPEANOJaraeTcsi, YTo OH M3HA4YaJIbHO UMEET COTJlacue Ha Co-
BEpILICHUE CICTKU IO PACIOPSHKEHUIO UMYIIECTBOM, HAXOSAIIMMCS B OOIIEeH COBMECTHON COO0-
CTBEHHOCTH.



Paznea 8. HACJIEACTBO

8.1. IlonsiTHE, BUABI

Hacneocmeéo — 3T0 COBOKYITHOCTh UMYIIIECTBEHHBIX MPaB M 00sI3aHHOCTEH HacienonaTe-
51, IEPEXOAAIIUX K APYTUM JIMLaM (HaclleJHUKaM) B IOPSAJKE, YCTaHOBIEHHOM 3akoHOM. Hano
00paTuTh BHUMAHUE, YTO UAET PeUb O COBOKYIHOCTH HE BEUICH, a MMYIIECTBEHHBIX IIPaB U 005-
3aHHOCTEH.

Ho nyig Toro, yToObl HaclieACTBEHHAsI Macca, HACIEICTBO SIBJISIIMCH TAKOBBIM C TOYKHU 3pe-
HUS 3aKOHA, HE0OOXOAMMO, YTOObI OHH YIOBJIETBOPSUIN Psly TpeOOBaHUIA.

Bo-nepBbIX, B cocTaB HAclEACTBA MOT'YT BXOJUTh TOJBKO T€ IpaBa U 00S3aHHOCTH, KOTO-
pBIMH 00J1a/1a)1 caM HaclIe01aTelIb HA MOMEHT JKU3HHU.

Peub nner o Tom, 4To ecinu psAa MpaB BOZHUKAET BCIEACTBUE CMEPTU HACIIEIHUKA, TaHHBIE
npaBa ¥ 00s13aHHOCTH HE MOTYT OBITh IPU3HAHBI HACIIEJICTBEHHON MAacCOi U BKITIOYECHBI U COCTaB
HaCJIE/ICTBA.

Bo-BTOpBIX, HE BCe MpaBa M 0053aHHOCTH, KOTOPbIE MPUHAJIEKAIN HACIEJ0JaTeNI0 B Te-
YeHUEe KU3HU, MOTYT ObITh IIPEIMETOM HACJIEJCTBA.

HmeroTes B BUAYy IpaBa U 00s13aHHOCTH, HEOTJEIUMbIE OT (PUrypsl Hacienonarens. Takue
IIpaBa NPEKPAILaT CBOE CYIIECTBOBAHUE IIOCIIE CMEPTH IOCIEIHETO.

B-tperbux, psa npaB um 00s3aHHOCTEH, KOTOpbIE NMPHUHAUIEKAIM HacleAO0JaTeNo IMpU
YKU3HU, MOTYT ObITh UCKJIIOYEHBI U3 HACJIEJICTBA B CUJTY IIPSIMOTO YKa3aHMsI B 3aKOHE.

[Tpumepom Takoro nopsizka siBisiercs cr. 1183 I'paxnanckoro konekca Poccuiickoin ®e-
nepaunu (I'K P®) (wactu nepsas, BTOopas, TpeThsl U 4eTBepTasi) (¢ moci. u3M. u joim. ot 30 ne-
kabps 2006 r.): «IIpaBo Ha mosyyeHHEe MOJUIEKABIINX BBIIUIATE HACIEAOAATENI0, IEHCUIl, CTH-
HEeH/Ui, MOCOOMH MO COLMANbHOMY CTPAaXOBAaHHUIO, BO3MELICHUs BpeAa, NPUUYMHEHHOTO JKU3HU
WIH 370POBbIO, AJIUMEHTOB U MHBIX JEHEKHBIX CyMM, IIPEIOCTABIECHHBIX I'PaXJIAHUHY B Kaude-
CTBE CPEJCTB K CYLIECTBOBAHUIO.»

B-4eTBepThIX, COCTaB HACIENCTBA HE OrPAaHUYMBAETCSA TOJBKO IPaBaMH, KOTOPHIE HOCST
MMYILECTBEHHOE COJIEpPIKaHNUE.

Tax, B HacJIeACTBEHHYIO Maccy BXOJSAT MpaBa, KOTOPbIE HOCAT HEMMYIIIECTBEHHBIN XapakK-
Tep (HampuMmep, MpaBo y4yacTBOBATh B YIPABJICHUU JeJlaMU aKLIIHOHEPHOTO O0IIECTBa, €CIIN JUII0
YHACII€Z0BAJIO aKIIMK JAaHHOTO OOIECTBA).

I'paxxnanckuii kogexke PO 3akpemser cocrtaB Hacnencrsa. Tak, cornacHo cT. 1122 'K PO
B COCTaB HACJIEJICTBA BXOJAT MPUHAJIEKABIINE HACIE01AaTENI0 HA IEHb OTKPBITHS HACJIEACTBA!

1) Bemu;

2) ©HOE UMYILIECTBO;

3) UMyIIECTBEHHBIC MPaBa U 00S3aHHOCTH.

Ho cnenyer yuutsiBaTh, 4YTO B COCTaB HACJIEICTBA MOXKET BXOJAUTH TOJIBKO TO UMYIIECTBO,
KOTOpO€ MPUHAIJIEKAIO HACJIEJOJATeNII0 Ha 3aKOHHBIX OCHOBAHHAX. JTO MOTYT OBITH MpPaBO
YacTHOM COOCTBEHHOCTH Ha pa3jIMYHbIE BEIlM, 3aJIOTOBOE MpaBa, MpaBo TpeOOBaHMS, KOTOPHIE
CJIEZYIOT U3 JOTOBOPOB M 00s3aTebCTB, IPaBa HA PE3yJIbTaThl MHTEIEKTYaIbHON JeATEeNbHO-
CTH U JpYTHe IIpaBa, UMEIOINE 3aKOHHOE OCHOBAHUE.

[ToMumo 0OIIMX MONIOKEHUH O HacienoBaHuy, 1. 65 'K PD pernamentupyer Haciaenona-
HUE OTAENIbHBIX BUJJOB UMYILECTBA.

K Takum BuaaMm MMyIecTBa OTHOCATCS IpaBa, CBS3aHHBIE C YYaCTUEM B XO3SHCTBEHHBIX
TOBApHUIIECTBaX M OOIIECTBAxX, MpaBa, CBSI3aHHbIE C Y4acTHEM B MOTPEOUTEIHCKUX KOOIEepaTH-



Bax, MPEANPHUATHAX, UMYIIECTBO YiI€HA KPECThIHCKOTO ((hepMepCKOro) X03siicTBa, BEIIH, OTpa-
HUYEHHO 000pOTOCTIOCOOHBIE, 3eMENbHbIE YUaCTKH, HEBBIIJIAUEHHBIE CYMMBI, IPEJOCTaBICHHBIC
IrpaXXAaHUHY B KA4E€CTBE CPEJCTB K CYLIECTBOBAHHUIO, UMYILIECTBO, MPEJOCTABICHHOE rocyaap-
CTBOM WJIM MYHUIIUNAJIBHBIM 00pa30BaHHEM Ha JIbTOTHBIX YCIOBHAX, FOCYIapCTBEHHBIC HArpa-
Jbl, IOYETHBIE U namsATHbIE 3HAKU (cT. 1176-1185 I'K P®). IIpakTuuecku Bce 3T BUIbI UMYILIE-
CTBa (KpOM€ rocylapCTBEHHBIX Harpaj, Ha KOTOpbIE PaclpOCTpaHSETCs 3aKOHOAATENILCTBO O
rocyJapcTBeHHbIX Harpajaax P®) BXosaT B cocTaB HAacJeICTBA.

CrnenyromuM HEMaJOBa)KHBIM AaCIEKTOM HMHCTUTYTA HACJIENOBAHMS SBIISETCA OTKPBITHE
HaCJICJCTBA.

B Hayke rpaxmaHCKOro mpaBa ONpPEIEIEHHE «OTKPBITHE HACJIEICTBa» TPAKTYeTCs Kak
IOPUINYECKUN (PAKT, ¢ KOTOPBIM 3aKOH CBSI3bIBAET HAYAJIbHBIII MOMEHT BO3HHUKHOBEHUS HacIe]I-
CTBEHHOT'O IIPABOOTHOUIEHUS U HAJENSIET HACIEAHUKA BO3MOXXHOCTBIO IPUHATH HACIEACTBO JIU-
00 O0TKa3aThCs OT HETO.

I'paxxnanckuii konekc P® B ct. 1113 3akperuisier, 4To HACIEACTBO OTKPBIBAETCS CO CMEp-
ThIO IpaxkaHiHa. OOBsABICHNE CYJJOM I'paXXJaHMHA YMEPIIHUM BJIeUeT 3a COOOM Te jke MIPABOBbIE
IIOCJIEACTBUSI, YTO U CMEPTh rpakaanuHa. Clie10BaTeIbHO, MOMEHT CMEPTH U MOMEHT OTKPBITHS
HacjeacTBa coBnaaarT. CrenyeT Takke oOpaTUTh BHUMaHHUE Ha TO, YTO 3aKOHOJATENb yKa3bl-
BaeT U TaKOM MOMEHT, KaK OOBSIBICHUE IPAKIAaHMHA YMEPIIUM. DTO MPABHIO UMEET HEMAJIo-
BaXHOE 3HAYEHME, MIOCKOJIbKY Ha MPAKTUKE HEPEJKO BO3HUKAIOT CUTYallUH, KOTJa HE0OX0IMMO
cyneOHOe mpu3HaHUe rpakIaHHa ymepmuM. Tak, B coorBeTcTBHHA €O CT. 45 ['K PO rpaxknanun
MOYET OBITh OOBSBIICH CYIOM YMEPIINM, €CITH B €r0 MECTOKUTEIILCTBE HET CBEJICHUI O €Tr0 Me-
CTONpPeOBbIBAHUH B TEUEHHE 5 JIET, a €CJIM OH Iponay 0e3 BECTH MpU 00CTOATENILCTBAX, YIPOXKaB-
HIMX CMEPTHIO WM JAIOIIUX OCHOBaHME MPEAIoaraTh €ro rudeab OT ONpelelIeHHOro HecyacT-
HOTO ciydasi, - B TeueHue 6 mMecsleB. BoeHHocay)amuil uin MHON TpakIaHuH, ponaBLIni 6e3
BECTH B CBSI3U C BOGHHBIMU JECHCTBUSIMH, MOKET ObITh OOBSBIIEH CyJIOM YMEPIIUM HE PaHee YeM
10 UCTEYEHUH 2 JIET CO AHSI OKOHYAHUS BOCHHBIX JIEHCTBUM.

Hapsny ¢ stum 'K P® npenycmaTpuBaeT MOCIEICTBUS NPU3HAHUSA TPaKJIaHWHA yMep-
M. A uMeHHO, cornacHo cT. 46 'K PO B ciiyyae aBku uian oOHapyXeHHsl MecTa peObIBaHUs
rpaXkAaHUHA, OOBSIBICHHOTO YMEPILIUM, CYy/l OTMEHSIET peuieHrne 00 0ObSBIEHUU €T0 YMEPIIUM.
He3aBucumo oT BpeMeHM CBOEH SIBKU Ipa’kJaHUH MOKET MOTpeOOBaTh OT J000T0 JINlia BO3Bpa-
Ta COXPAHUBLIETOCS UMYILECTBA, KOTOpOE OE3BO3ME3/IHO MEPEIIO K 3TOMY JIUIY HOocie 00bsB-
JIEHUS TpaKJaHNHA YMEPILIUM.

Ecin B cCBUAETENBCTBE O CMEPTH HE yKa3aHa TOYHAs J1aTa CMEPTHU, & YKa3aH TOJIBKO MECSI]
CMEPTH, TO AHEM CMEPTH CUUTAETCS MOCIEIHUHN JEHb ITOIO MECALA, a €CIIU B HEM yKa3aH TOJIb-
KO I'0Jl CMEPTH - IHEM CMEPTH U COOTBETCTBEHHO BPEMEHEM OTKPBITHS HAcJeAcTBa siBisieTcs 31
nekaOpsi yKa3aHHOTO roja; M3BelieHue (MO0 MHOM JOKYMEHT) O TMOenu Hacieaoaarens Ha
¢dponte Benukoit OTeuecTBEHHOW BOWHBI, BBIJAHHOE KOMaH/IOBAaHUEM BOMHCKOW YacTH, aMHU-
HUCTpalrel, BOGHHbBIM KOMHUCCAapUaTOM.

MecToM OTKpPBITHS HacleACTBaA ABJISETCS NOCIEAHEE MECTOKUTENBCTBO HACIEA0AATENS.

s onpeneneHus MOCIEAHETO MECTOKUTEIbCTBA HACIEN0JATeNsl ClIeqyeT oOpaTUThes K
cT. 20 'K P®, xoTopas ycTaHaBIMBaeT CIEAYIOIINN NOPSAJOK: MECTOKUTEIBCTBOM MPU3HAETCS
MECTO, TJ€ I'PaXAaHWH IOCTOSHHO WJIM IPEUMYILECTBEHHO IPOXUBAET. MECTOXKHUTENIBCTBOM
HECOBEPIICHHOJIETHUX, HEe JOCTUTIINX Bo3pacTa 14 neT, uiu rpaxjaH, HaxoIsUuxcs Moj ore-
KOW, MMPU3HAETCSI MECTOKUTEIBCTBO UX 3aKOHHBIX IIPEACTABUTENECH — POAUTENIEH, YCHIHOBUTEIIEH



WK OTNeKyHOB. Eciu mocienHee MECTOKUTENIBCTBO HACIEI0AaTesl, 00/1a/1aBIIET0 HMYILIECTBOM
Ha teppuropuu Pocculickoit denepanny, HEM3BECTHO WM HAXOAUTCS 3a €€ IpeleIaMu, MECTOM
OTKpeITH Haciexncrtsa B Pocculickoir ®enepauuy NPU3HAECTCS MECTOHAXOXKACHUE TaKOIO
HaCJIECTBEHHOI0 MMylIecTBa. Eciin Takoe HacieACTBEHHOE MMYILECTBO HAXOJUTCS B PAa3HBIX
MeCTaX, MECTOM OTKPBITHS HacleACTBa SABJIAETCS MECTOHAXOXKICHHE BXOSIIMX B €r0 COCTaB
HEJABM)KMMOI'O MMYILIECTBA WM HauOoJiee IIEHHOW YacTH HEJBUKUMOTO MMYIIECTBA, a MPH OT-
CYTCTBUM HEJIBWXMMOIO HMMYILECTBA - MECTOHAXOXKJEHUE JIBM)KMMOTO HMYILECTBA WJIM €ro
HauboJiee LIeHHOM YacTH.

B cuny Toro, 4ro mpowusolnia OTMEHA HAJora ¢ UMYILECTBA, MEPEXOMASIIEr0 B MOPSAIKE
HaCIIeIOBaHMs, B COOTBETCTBUU ¢ DenepanbHbIM 3akoHOM OT 1 mtoist 2005 r. Ne 78-03 «O npu-
3HAHUM YTPATUBIIMMHU CHJIy HEKOTOPBIX 3aKOHOJATEJIbHBIX aKTOB (IIOJIOKEHUMN 3aKOHOJATEIIb-
HbIX akTOB) Poccuiickoil denepanyy 1 BHECEHUU W3MEHEHHUH B HEKOTOpBIE 3aKOHOAATEIbHBIC
akThl Poccuiickoit denepanuu B CBA3U C OTMEHOM HAJIOra ¢ UMYIIECTBA, MEPEXOAIIETO B MO-
pSAKEe HACIeNOBaHMs WM JapeHus» (¢ u3M. u gomn. ot 31 mexadps 2005 r.), yrpauuBaeT cCUiLy
3akon P® ot 12 nexabps 1991 r. Ne 2020-1 «O nHasore ¢ umyIiecTBa, nepexoisiiero B HopsaKe
HacienoBanus uim gaperus». C 1 suBapsa 2006 r. Hajnor ¢ UMyLIECTBA, EPEXOIAILETO B MOPSI-
K€ HACJIEJOBAaHUs UJIU JAPEHUs, OTMEHEH.

8.2. Y4acTHUKM HACJIeICTBEHHbIX MPABOOTHOIIEHU

OcHOBHBIMU (pUTypaMH HACIIEJCTBEHHOTO TpaBa SBISIOTCS HACIEAOAATENb U MPOTHUBOIIO-
JIO’KHBIH 10 IPAaBOBOMY IOJIOKEHUIO, IO 00BEMY IIpaB U 00sI3aHHOCTEN HACIEAHUK.

B cuny Toro, 4To 3aBeniaHue SBISIETCS OJHOCTOPOHHEHN CHEIKOHM, KOTOpas COBEpLIAcTCS
JIMILIOM, JKEJIAIOIIUM PACIOPSIAUTECA NPHUHAUICKAIIUM EMY UMYILIECTBOM U UMYLIECTBEHHBIMU
paBaMU U O0SI3aHHOCTSIMU (HACJIECTBOM, HACJIeZICTBEHHONW Maccoii) Ha ciiy4yail cBoel cMepTH,
3aBellarenp (HacienoaaTesb) Ha TOT MOMEHT, KOTJja COBepIIaeTcs JaHHas ClieNKa, JOJDKEH 00-
JaaTh MOJHOM JeecrocoOHOCThI0. OTIAENBHO pelIaeTcst BONPOC O JHMIAX, KOTOPbIE SBISIOTCS
OTpaHUYEHHO JIe€CIIOCOOHBIMU U HEJIEECTIOCOOHBIMHU.

OrpanuyeHue JeecrnocOOHOCTH BO3MOXKHO B CIIy4dasiX, IPSIMO IPETyCMOTPEHHBbIX cT. 30
'K P®: rpaxnaHuH, KOTOpBIM BCJEICTBUE 3JI0YNOTPEONECHHUS CHUPTHBIMM HANUTKaMU WIIU
HapKOTUYECKUMU CPEJICTBAMHU CTaBUT CBOIO CEMbBIO B TSKEJIOE MAaTepUAIIbHOE IOJIOKEHUE, MO-
eT ObITh OrpaHUYEH CYJOM B JIEECIIOCOOHOCTH B MOPSAKE, YCTAHOBIEHHOM I'pa)JIaHCKUM IpO-
LIeCCYyaIbHBbIM 3aKOHOAATEIbCTBOM. Has HUM ycTaHaBIMBAETCS MONEYUTEIBCTBO.

OT “MeHM rpaxkJlaHUHA, IPU3HAHHOTO HEJEEeCOCOOHBIM, CIIEIKH COBEPINAET €ro OMEKYH.
Ecnu ocHOBaHUS, B CHIIy KOTOPBIX I'pa)IaHWUH OBbLI NMPU3HAH HEAEeCHOCOOHBIM, OTHANHU, CYI
IPU3HAET ero JeecrnocoOHbIM. Ha ocHOBaHMM pellIeHHs Ccy/la OTMEHSETCS YCTaHOBJIEHHAs HaJ
HUM OIleKa) 3aBeIaTeIbHON JeeClOCOOHOCThIO HE 00JIa/laloT, U KaK CJIEICTBHE, COCTABIEHHOE
VMU 3aBel[aHie 3aKOHHOM CHIIbI He UMeeT. Takoe 3aBeliaHie MOKeT ObITh OCIIOPEHO B MOPSIKE,
npenycmorpeHHoM ct. 177 'K P®: caenka, coBepiieHHas IpakJIaHUHOM, XOTS M J€ecrnocoo-
HBIM, HO HaXOJMBIIMMCS B MOMEHT €€ COBEPILEHUS B TAKOM COCTOSTHHM, KOT/Ia OH He ObLI CIO-
COOCH MOHMMATh 3HaUY€HHE CBOMX JCUCTBUM WM PYKOBOIUTH UMM, MOXKET OBITh MpPU3HAHA CY-
JIOM HEJICHCTBUTENBHOM MO MCKY 3TOT0 I'pa)IaHMHA JIMOO0 MHBIX JIMIL, YbH MpaBa WIN OXpaHse-
MbI€ 3aKOHOM MHTEPECHI HApYLIEHbI B pe3ynbTare ee coBepiieHus. Crenka, COBEpIIEHHas IPax-
JAHUHOM, BIOCJIE/ICTBUU NMPU3HAHHBIM HEIE€EeCOCOOHBIM, MOXKET ObITh IPU3HAHA CY/IOM HeZei-



CTBUTEJILHOM IO UCKY €r0 ONEKYHA, €CJIM J0Ka3aHO, YTO B MOMEHT COBEpPUICHUS CACIKU IPaK1a-
HUH He ObUIT CIOCOOEH MOHUMATh 3HAYCHHE CBOUX JIEHCTBUI WM PYKOBOJIUTH UMH.

Ecnu cnenka npusHana HeaecTBUTebHOM Ha ocHoBanuu cT. 177 'K PO, cooTBeTcTBEH-
HO MPUMEHSIOTCS MpaBuia, npeaxycmorpenssie 1. 1 cr. 171 'K P®, T.e. xaxnaast u3 cropoH Ta-
KO clienku 00s13aHa BO3BPATHTh JPYroil BCe MOMyYEHHOE B HATYpE, a P HEBO3MOXXHOCTH BO3-
BpPaTUTh MOJYYECHHOE B HATYPE - BO3MECTUTh €r0 CTOMMOCTh B JieHbrax. /leeciocoOHas ctopoHa
00s13aHa, KpOME TOT0, BO3MECTUTD JIPYrOil CTOPOHE MOHECEHHBIN €10 peanbHbIN yiepO, ecnu Je-
ecrocoOHas CTOpOHA 3Hajia WX JIOJKHA ObLIa 3HATh O HEJIEECIIOCOOHOCTH JAPYTOi CTOPOHBI (CT.
177 T'K PO).

Bce BeImenepeunciieHHbIe 0COOCHHOCTH JOKHBI OBITh YITEHBI B 0053aTEIBHO TOPSAKE
IIPHU OIIPEJEIICHUH IIPABOBOIO CTAaTyCa HACJIEIOAATEII.

Buowi nacneonuxos.

I'paxnane kak CyObEKThI HACIEICTBEHHOTO IpaBa. J[aHHas KaTeropusi HaCIEIHUKOB MO-
JKET SIBJIATHCS HACJIEJHUKAMH KaK 10 3aKOHY, TaK M MO 3aBELIaHUIO, HO MPU YCIOBHUH, YTO OHU
HAaXOJIUJIUCh B KUBBIX HA MOMEHT COCTAaBJICHUS 3aBEIIAHUS.

['paxkiaHcKOe 3aKOHOAATEIBCTBO MPU3HAET CYOBEKTaMU HACJIEICTBEHHBIX MPABOOTHOIIIE-
HUW HE POJIMBIIMXCSA HA MOMEHT CMEpPTHU HaclleloAaTelsl HACIeIHUKOB, T.€. BO BPEMS OTKPBITHUS
HacyeACcTBa. TakuMu CyOBbEeKTaMu SIBJISIFOTCS T€, KTO POJMIICS YK€ IOCIE CMEPTH HacieaoaTe-
751, HO OBLT 3a4ar MpH €ro KM3HU. B maHHOM ciydae 3ajadeil HoTapuyca, KOTOPOMY CTallo U3-
BECTHO, YTO TaKHe CyOBEKTHI OYAYyT MPU3BaHBI K HACIEIOBAHUIO, SBISCTCS MPHOCTAHOBIICHUE
BbIJIaYy CBUJIETENILCTBA O MPAaBE HACJIEJOBAHMsI 10 TOTO MOMEHTA, I0KAa PEOEHOK HE POJUTCA.

KOpuanueckue nuia kak cyObeKThl HACIEACTBEHHBIX MPABOOTHOIICHUH.

J51st TOro 4ToOBI OPUAUYECKOE TUI0 ObLIO MPU3BAHO K HACIETOBAHHUIO, HEOOXOIUMO YA0-
BJIETBOPEHUE OINPEICIICHHBIX YCIOBUM:

1) HacnenoaTeNb OCTaBHII 3aBEI[aHNE B OTHOLIEHUH JAHHOTO FOPUIUYECKOrO JIHIIA;

2) ykazaHHO€ IOPHAMYECKOE JHUII0 JOJDKHO CYIIECTBOBATh HA JIEHb OTKPBITHS HACIECTBA.
[Ipu cutyanmu, Korjla Ha MOMEHT OTKPBITHUS HAclie[CcTBA (T.€. B JC€Hb CMEPTH JIMIIA) FOPUINAYE-
CKO€ JIMIO OBbLIO JIMKBUIMPOBAHO, HACJIEICTBEHHAs! Macca HaclIelyeTcs 10 3aKOHY.

[TyOnruHble 00pa3oBaHus Kak CyObEKT HACIeICTBEHHBIX OTHOIICHUH.

[Ty6nuunbie oOpazoBanus — 3To Poccutickas @enepanus, cyonektsl Poccuiickoit denepa-
[[UU, MYHUIIUTIAIbHBIE 00pa30BaHUs, HHOCTPAHHBIE TOCYIapCTBa M MEXKIyHAapOIHbIE OpraHU3a-
LUH.

B HacnencTBeHHOM IpaBe MCMOJIb3YETCSl TAKOE MOHATHE, KAaK «BBIMOPOYHOE UMYIIECTBOY.
HacnenctBeHHOE MMYILIECTBO MPU3HAETCS] BBIMOPOYHBIM, €CIM OTCYTCTBYIOT HACJIEIHUKH KaK 110
3aKOHY, TaK U IO 3aBEUIaHMI0, JIMOO0 HUKTO U3 HACIEAHUKOB HE UMEET NPaBO HacleA0BaTh, TM00
BCE HACJIEIHUKHU OTCTpaHeHbl OT HacneacTBa (cr. 1117 'K P®), unm HUKTO M3 HACJIETHUKOB HE
MPUHSJT HACTIEACTBO, MO0 BCE HACIEAHHKM OTKA3aJUCh OT HACJIENCTBAa M MPHU 3TOM HUKTO M3
HUX HE yKasall, 9TO OTKa3bIBAETCs B MOJIb3Yy Apyroro HacineaHuka (ct. 1158 I'K P®). I'paxxnan-
ckuil kogexkc PD ompenensieT mopsiiOK HACIEIOBAHUS BBIMOPOYHOTO MUMYILECTBA, @ MUMEHHO:
BBIMOPOYHOE HMMYIIIECTBO TEPEXOTUT B TOPSAKE HACIEJOBAHHS MO 3aKOHY B COOCTBEHHOCTH
Poccuiickoit @enepanuu.



8.3. HacjeaHUKH 10 3aBeIAHUIO

3aKoH ompeeNseT 3aBellaHle KaKk OJJHOCTOPOHHIOIO CIENIKY, HAllpaBICHHYIO, IIPEXK/IE BCe-
ro, Ha pacupeielieHle UMYIIeCTBa MEX/y JUL[aMH, HA3BaHHBIMU 3aBELLATENIEM CBOMMU HACIEN-
HUKaMU, B TIOPAJIKE, KOTOPBIA YCTaHABIMBAET 3aBEIIATEb.

3aKOHOJATENh YCTAaHABIUBACT PAJ MPABUI, KOTOPbIE HY)KIAIOTCS B 0043aTE€IBHOM COOIIIO-
JE€HUH JIJIS1 TOTO, YTOOBI 3aBellanre ObUIO ACHCTBUTEIHHBIM.

OtHocuTenbHO cyOBbekTa 3aBemianus 4. 2 c¢r. 1118 'K P® 3akperuiser, 4ro 3aBemianue
MOJKET OBITh COBEPUICHO IPAXKAAHUHOM, 00Ja/IalolUM B MOMEHT €r0 COBEpILEHUs Jeecrnoco0-
HOCTHIO B MOJHOM oObeMme. [loHsATHEe U BHUIBI 1€eclIOCOOHOCTH OBLTUM PACCMOTPEHBI B pasjiese
Y4acTHUKH HACJIEACTBEHHBIX ITPABOOTHOLIECHUMN.

Crnenyrolee TpaBWiIO KacaeTcss TpeOOBaHUS JTUYHOTO cocTaBlieHus 3apemanusi. 'K PO
YCTaHABJIMBAET 3aIIPET Ha COBEPIIECHUE 3aBelllaHus uepe3 npeacraButess. CoBepllieHre 3aBela-
HUS 4yepe3 MPEACTaBUTENS HE JoINycKaeTcs. JJaHHOe MOJ0KEHUE PErIaMEHTUPOBAHO B 4. 3 CT.
1118 TK P®.

CornacHo HbIHE JEUCTBYIOIIEMY 3aKOHOAATENIbCTBY, 3aBELIATEIb UMEET MPaBO 3aBELIATh
11000€ UMYIIECTBO. 3aKOHOATellb HE OTPAHUYUBACTCS 3TON (OPMYIUPOBKON U Jajiee 3aKper-
JISIET, YTO 3TO MOKET OBITH JlaXKe UMYIIECTBO, KOTOpoe OyaeT npuoOpeTeHo B Oynymem (4. 1 cr.
1120 T'K P®). Ilpu 3T0M B camMOM 3aBELIaHUH HE 00S13aTEIILHO MEPEUUCIISITH KOHKPETHBIE BHJIbI
UMYILECTBA, KOTOpbIE 3aBelaroTcsa. J[0CTaTOYHO OrpaHUYUTHCS TAKUM PacHOpsDKEHHEM Kak:
«Bce mMoe nMyiecTBo, B 4eM Obl OHO HU 3aKJIIOYaJOCh U /i€ Obl OHO HU HaXOJWJIOCh, 51 3aBe-
1iao... U T.J.».

B cootBerctBuu co cr. 1123 I'K P® HoTapuyc, npyroe yaocToBepsoliee 3aBeliaHue JIu-
110, MIEPEBOIYMK, UCIIOJIHUTEIb 3aBEUIaHUs, CBUICTENH, a TAK)KE IPakJIaHUH, MMOAIUCHIBAIOLIUN
3aBeIIaHNe BMECTO 3aBeUIaTelIsl, HE BIIpaBe 10 OTKPBITHUS HACJIEICTBA pa3rilaliaTh CBEICHUS, Ka-
CarolllMecs COJEpkKaHUsl 3aBEIIaHMs, €ro COBEPILICHUs, U3MEHEHUs WM OTMEHbl. B ciyuae
HapyIICHUs TaiHbl 3aBEIIaHUs 3aBelaTellb BIpaBe MOTPeOOBaTh KOMIIEHCAIIUIO MOPAIBLHOTO
Bpe/ia, a TaKXKe BOCIOIb30BATHCS IPYTUMHU CIIOCOOAMH 3aIIUThI TPaKJAHCKUX TPaB, MPETyCMOT-
pennbiMu 'K P®. JlanHOE MOJI0KE€HHE MPECTaBIAECT COOOM BHIpAKEHUE MPUHIIMITA TAHBI 3a-
BEIIAHUS.

Cratbsa 1124 T'K P® conepxut TpeOoBaHMs, KOTOpbIE KacaroTcsl (popMbl U HOpSAAKA CO-
BEpILICHUS 3aBEIaHUs: 3aBelIaHie JTOMKHO OBITh COCTABIEHO B MUCHMEHHOUW (opme U ymocTo-
BEPEHO HOTapUyCOM. Y JOCTOBEPEHUE 3aBEIIaHUs JPYTUMU JIMLIAMH JOMYCKAETCsl TONBKO B CIY-
yasx, npexycMorpeHHbIXx 'K P®. HecoGmonenune ycranosnenusix 'K P® npaBun o nucemen-
HOU (popme 3aBelIanus U ero yA0CTOBEPEHUH BJIeUeT 3a CO00M HeeHCTBUTENbHOCTD 3aBEIIaHus.
CocraBieHue 3aBellaius B IPOCTON MUCbMEHHON (popMe TomycKaeTcs TOJIbKO B BUJIE UCKITIOYE-
HUS B ClIydasx, IpeaycMoTpeHHBIX cT. 1129 'K PO.

3aBeliaHue JT0JKHO ObITh COOCTBEHHOPYYHO MOJIMCAHO 3aBelaTeneM. Eciu 3aBemarens
B CHIIy (PM3WYECKUX HEIOCTATKOB, TSXKEJION OOJIE3HU UM HETPAMOTHOCTU HE MOXKET COOCTBEH-
HOPYYHO TIOJITUCATh 3aBEIIaHUE, OHO IO €ro Mpoch0e MOXKET ObITh MOMUCAHO IPYTUM Tpaxia-
HUHOM B IIPUCYTCTBUM HOTapUyca.

3aBemniaTenb MOKET MPHU KU3HU COCTABUTH HECKOJIBKO 3aBEIIaHui, OMpeenss Cyas0y o/i-
HOTO ¥ TOTO K€ UMYIIECTBA (HampuMep, MEHATh (IepeHa3HauaTh) HACIEAHUKOB KBAPTUPHI), IPU
ATOM JEMCTBUTENBHBIM OYJET MOCIEIHEE PELICHHE.



B I'paxnanckom Koaekce P® npenycMOTpeHO HECKOJIBKO BHJAOB 3aBEIIAHUA: 3aKPBITOE
3aBelllaHue, 3aBellaTeNIbHBIE PACTIOPSDKEHUS MpaBaMy Ha JICHEXKHBIE CPEJICTBAa B OaHKax, 3aBe-
[IAaHKUE B YPE3BBIYANHBIX O0CTOSATEIHCTBAX.

[Tpr monmyyeHWW HACIIECTBA HA HACICIHUKOB TEPEXOJUT PsA OOS3aHHOCTEH, KOTOpPHIE
CTPOr0 pEriiaMeHTHPOBAaHbI B TPAXIAHCKOM 3akoHojaTenbcTBe. Tak, crarbs 1175 'K P®
MpeyCMaTpUBAaET OTBETCTBEHHOCTh HACJICAHUKOB MO JI0JIraM HaCIeq01aTes:

"Hacnennuku, npuHSBIIKME HACIEACTBO, OTBEYAIOT MO JI0JraM Hacaea0daTeNsl COIUAAPHO.

Kaxxaplii u3 HacJaeJHUKOB OTBEYAET MO J0JIraM HacjeA0/1aTelis B MpeiesiaXx CTOUMOCTH Tie-
peuenero K HeMy HacJeICTBEHHOIO UMYIIIECTBA.

8.4. Hac/leTHMKH 10 3aKOHY

«HacnenoBanue 1o 3aKkOHy OCHOBAHO Ha IPEIOJI0KEHUH, YTO 3aKOH, YCTaHABIMBAIOIINH
KpYyT HacJIeIHUKOB, OYEPEIHOCTh UX MPU3BaHMS K HACJIEICTBY, pa3Mepbl HACJIEACTBEHHBIX J0-
Jied, COOTBETCTBYET BOJIE HACJIENOAATelNsl, HE MOYKEIaBUIEr0 WM HE CMOTIIEr0 BBIPA3UTh CBOIO
BOJIKO MHAYE - IIyTEM 3aBEIIATEIbHOIO PACIIOPSIKEHUS.

HacnenoBanue mo 3akOHYy HPUMEHSIETCS TOJIBKO B CTPOrO OTPaHUYEHHBIX Ciydasx. A
MMEHHO:

1) Hacnegomarens HE COCTABWJI 3aBeniaHusi (MO0 3aBeniaHue MPU3HAHO IO CYIy MOJIHO-
CTbIO HEICWCTBUTEIBHBIM);

2) HacnenoAaTeNb 3aBellall TOJIBKO YacTh HACJEACTBA, WM 3aBEIlaHUE B ONPEIEICHHOU
YacTU MPU3HAHO HENEWCTBUTENbHBIM. TOr/ia HE OXBaueHHas 3aBElllaHWEM 4acTb HACJE/ACTBA, a
TaK)Xe Ta 4aCcTh UMYILIECTBA, B OTHOIIEHUH KOTOPOH 3aBEIaTEIbHOE PACIOPSKEHUE 0Ka3aJI0Ch
HEJECHUCTBUTEIIBHBIM, IEPEXOST 110 3aKOHY;

3) HacJeIHUK 1O 3aBELIaHUI0 YMEp paHee 3aBellaTels, 00 ecliu HaclaeIHUK 10 3aBella-
HUIO — FOPUIUYECKOE JINLIO — JINKBUUPOBAH;

4) HacNeTHUK IO 3aBELIAHNIO OTKA3aJICs OT HACJIECTBA WIIM HE TPHHSLI €To.

Hacnennuku no 3akoHy, Ipex/ae BCEro, XapakTepU3yIOTCs TEM, UTO B OTJIMYUE OT HACJE-
HUKOB I10 3aBEIAHUIO JIOJDKHBI 0053aTEIbHO COCTOATH C HAcleAoAaTeseM B POACTBEHHBIX OT-
HollleHUsX. /[nana3oH HaclIeTHUKOB 110 3aKOHY M caMa IMpolieypa NpU3BaHUs UX HACJIEJOBAHUIO
orpeziesieHbl 3aKOHO/IaTeNIEM € Y4eTOM OpadHbIX POJICTBEHHBIX OTHOUIEHUH (KOTOpbIE MOAPOOHO
pernamenTupoBanbl B CemeitHom Kozpekce P®), Hamuuus nkAMBEHUS U APYTUX 0OCTOSITENbCTB,
IIPelyCMaTPUBAEMBIX 3aKOHOAATENBCTBOM. I 'paxknanckuii kogeke PO B cT. 1141 ycranasinusaer,
YTO HACJEJAHMKH 110 3aKOHY NPU3BIBAIOTCA K HACIEIOBAHUIO B MOPSAJKE OUYEPEIHOCTH, MpEAyY-
cMoTpeHHOH cT.cT. 1142-1145 n 1148 'K P®. Takum obpa3zom, cama mpoleaypHas cTOpOHa
HACJIEJOBaHMsI 10 3aKOHY OCYILECTBISETCS B MOPAIKE ouepeqHOCTU. Takoi mojaxoj siBisercs
TpaJMLIMOHHBIM JJIs1 HAIlIETO 3aKOHOAATEIbCTBA, HO MpEeTepIies 3HaUUTEIbHbIE U3MEHEHUSI.

Heine nelicTByroliee 3aKOHOIaTENbCTBO 3HAUUTENBHO PACIIUPUIIO KPYT CYOBEKTOB Hacie-
noBaHMs Ha ocHoBaHuM 3akoHa. K mpumepy, nekper BHK PCOCP ot 22 mas 1922 rona ycra-
HaBJIMBAJI, YTO HACJIEAHUKAMHU SIBIISIOTCSA TOJIBKO CYNPYT U MpsIMblE HUCXOISALIUE POJCTBEHHUKU
(t.e. netu, BHyKkH, npaBHykH). B I'paxxnanckom Kogexce PCOCP maHHBIN CIUCOK JOMOHSAETCS,
a UIMEHHO, B HET'O BKIIIOYAIOTCS HETPYIOCTIOCOOHBIE M HY)KJIAIOIIHUECS JIULA, KOTOPbIe HaXOIATCs
Ha VDKJIMBEHUHU HACJEI0/1aTeNs HE MEHee OJHOro roja ao ero cMeptu. C Havana 1928 roga xpyr
HACJIETHUKOB TIOTIOJIHSIETCS YCHIHOBJICHHBIMU. A B COOTBETCTBUM ¢ YKa3zoMm [Ipesnnnyma Bep-
xoBHOTO CoBeta CCCP ot 14 mapra 1945 r. B Kpyr HacIeIHUKOB 1O 3aKOHY BKJIIOUAIOTCS He-



TPYAOCIIOCOOHBIE poauTeNnH ymepiiero. 3areM, OCHOBBI TPaXkIaHCKOTO 3aKOHOAATEIhCTBA yCTa-
HAaBJIMBAIOT MPABWJIA O HACIEAOBAaHUU IO 3aKOHY POJUTEISIMUA HE3aBUCUMO OT CTENEHHU UX TPY-
nocnocoOHocTu. HelHe neiicTByromIee 3aKOHOJATEICTBO BOCTIPHHSIIO CIOKUBIIYIOCS 32 JIOJITHE
roJibl IPaKTUKY PaCIIMPEHUs Kpyra HacJIeHUKOB I10 3aKOHY.

I'paxxnanckuii Konekc P® ycranaBiauBaeT HacieIOBaHHUE 1O IATOM CTEIIEHU POACTBA, KO-
TOPOE SABJISIETCSI HOBBIM MPAaBOBBIM MHCTUTYTOM M OINPEIEISAETCS YUCIOM POKICHUN, OTAEISAIO-
LIMX POJCTBEHHUKOB JIPYr OT Apyra. PoxaeHue caMoro Haciieoaaresns B 3TO YUCIO HE BXOJHUT.
CreneHb poJCTBA ONMPENETACTCS UCXO/IA U3 MOJ0KEHUH, npenycMoTpeHHbIXx CemeitnbiM Konek-
com PO.

HacnenoBanue mo 3akoHy mpencTaBiseT coboit mporeaypy ouepennoctu. HacnenoBanue
NOCIIEAYIOLIEH Ouepeau OCYIIECTBISAETCS MPU OTCYTCTBUU HACJIEIHUKOB I10 MPEILIECTBYIOLIEH
ouepean. OTcroza ClieAyeT, YTO HACIEIHUKOB MPEAIISCTBYIOMIMX odyepesell Boooie HeT, Tubo
HUKTO U3 HUX HE UMEET IpaBa HACJIEI0BATh WJIM OHU OTCTPAHEHBbI OT HACIIEAOBaHMUs, OO0 BCe
OHH JIUIICHBI HACTIEICTBA, IMOO HUKTO U3 HUX HE MPHUHSIT HACIIECTBA, TM00 BCE 3TU HACICTHUKU
OTKa3aJIUCh OT HacieacTBa. HacneaHuku olHOM odepenu HAcleAyrT B PaBHBIX JOJIAX, 34 HC-
KJIFOUEHHEM HACJIEJHUKOB, HACIEAYIOIIMX 10 IIPaBy MPEACTaBICHUS.

B cootBerctBHM co cT. 1142 'K P® HacnenHukamu nepBoi ouepeau o 3aKOHY SIBISIOTCS
JeTH, Cynpyr u poautenu Hacineponarens. B actu 2 cr. 1142 'K P® ycranaBnuBaercs, 4to
BHYKH HACJIEJI0JaTeNsl U UX MMOTOMKHU HACJIEIYIOT 1o mpaBy mnpeactasienus. CoriacHo ct. 1146
I'K P® nons HacnegHuka 110 3aKOHY, YMEPUIETO 10 OTKPBITHS HACJIEICTBA WIH OJHOBPEMEHHO C
HacJIeI0/1aTesIeM, MEPEXOAUT IO MPaBy MPEJICTaBICHUS] K €r0 COOTBETCTBYIOIIMM IOTOMKAaM B
ciyyasix, IpelyCMOTpEHHbIX cTaTtbsiMu ['paxaanckoro Kogekca P®, u penurcs mexny HUMU
nopoBHy. He HacienyroT no npaBy npeacTaBieHUs MOTOMKHM HACJIEIHHUKA 110 3aKOHY, JIMILIEHHO-
ro HacJe01aTeJIeM HaCIeACTBa.

Pogurensimu SBISIIOTCA MaTh U OTELl IO OTHOLIEHHUIO K CBOUM JETSAM. Takue y4acTHUKHU
MPU3BIBAIOTCS K HACJIEIOBAHUIO TIO 3aKOHY IOCJIE CBOMX JIETEH, a €CIIM UMEIOTCS BBUY YCHIHOB-
JIEHHBIE JIETH, TO K HACIEJCTBY MpHU3bIBatOTCs ycbiHOBUTENH. Ho wacte 1 cr. 1117 TK PO
IpelycCMaTpUBAeT MCKIIOYEHHUE U3 3TOr0 MpaBuia, KOr/a POJUTENN HE MPU3BIBAIOTCS K Haclie-
JIOBaHMIO, & UMEHHO, HE HACIEAYIOT 10 3aKOHY POJUTENH MOCie AETeH, B OTHOIIEHUH KOTOPBIX
poauTeny ObUIM B Cy1€0HOM MOPSAKE JIMIIEHBI POJUTENBCKUX MTPaB U HE BOCCTAHOBJIEHBI B 3TUX
MpaBax Ko JHIO OTKPBITUS HACJIEACTBA.

He HacnenyroT o npaBy npe/cTaBlI€HUs] TOTOMKH HACJIeIHHUKA, KOTOPBIA yMEp 10 OTKPbI-
THsl HACJE/ICTBA UM OJIHOBPEMEHHO C HACJIEI0/IaTeIeM U KOTOPBIA He UMen ObI IIpaBa Hacleo-
BaTh B cooTBeTcTBUHU C II. 1 cT. 1117 I'K P®. Hacnenosanue nmo npaBy npeacTaBIeHUs TOMYCKa-
eTcsl TOJIbKO B OTHOLIEHUM MEPBOM, BTOPOIl U TpeTel ouepenu HacienoBaHus. CienoBaTenbHoO,
HACJIETHUKH T10 MIPpaBy MPEAICTABICHUS TaK)Ke BKJIFOUEHBI B KPYT HACJIEIHUKOB 110 3aKOHY. Takum
o0pa3oM, K HacjeIHUKaM IEepBOM ouepenu CielyeT OTHOCUThH AETeW, CYNpyroB U poauTeseit
HacJIeI0/1aTels, a 10 MpaBy NPECTaBICHUs BHYKOB U UX MOTOMKOB. UTo Kacaercs nereil, KoTo-
pbI€ SIBJISIOTCS HACJIEIHUKAMU IO 3aKOHY, TO 3aKOH YCTaHABJIMBAET, YTO K HACJEACTBY MPHU3bI-
BAIOTCS JIE€TU, KOTOPbIE HAXOAUIUChH B )KUBBIX HA MOMEHT OTKPBITHSI HACJIEICTBA U POIUBIINECS
B Teuenue 300 nHEH mocie OTKphITHS HAcleACTBa. Tak, ecliu peOeHOK poIuiIcs OT JIUL, COCTOS-
mmx B Opake Mexay co0ol, a Takke B TEUCHHE TPEXCOT JHEH C MOMEHTa pacTopKeHus Opaka,
MPU3HAHUS €r0 HEJNEHCTBUTENbHBIM WM C MOMEHTAa CMEpPTH CyNpyra MaTepu pedeHKa, OTIIOM
pebenHka nmpusHaeTcs cynpyr (OBIBIINN CylpyT) MaTepH, €Ciii He Toka3aHo uHoe (cT. 52 CK PD).



OTIIOBCTBO CyIpyra MaTepu peOeHKa yIOCTOBEpsETCS 3amuchbio 00 mx Opake (4. 2 ct. 48 CK
P®). lanee Cemeitnblii Kogexc PO 3akperuisier, 4To IpU YCTAaHOBIEHUM OTLIOBCTBA AETH UMEIOT
TakMe K€ IpaBa M OOSA3aHHOCTH IO OTHOLIEHUIO K POAMTENSIM M UX POACTBEHHUKaM, Kakue
UMEIOT JIETH, POJUBIIHMECS OT JIMII, COCTOSIUX B Opake mexay coboii (ct. 53 CK P®). Orcrona
CIIElyeT - 3aKOHOZATENb IPUPABHUBAET B IPaBax JIETEH, KOTOPBIE POXKIEHBI OT POJIUTENIEH, KaK
COCTOSIBIIMX B Opake, Tak U HE COCTOSABIIUX B Opake.

[Tpu HacenoBaHUM 110 3aKOHY YCBIHOBJIEHHBIN U €r0 IIOTOMCTBO C OJHON CTOPOHBI U YCbI-
HOBUTEJb U €r0 POJACTBEHHHUKH — C APYrol — MPUPABHUBAIOTCS K POACTBEHHHUKAM I10 IIPOUCXOXK-
JIEHUIO (KPOBHBIM POJICTBEHHHKAM ).

VY CBIHOBIEHHBI U €r0 IOTOMCTBO HE HACIEIYIOT IO 3aKOHY IOCJIE CMEPTH POAUTENEH
YCBIHOBJIEHHOT'O U JIPYT'HX €r0 POJCTBEHHUKOB 10 IPOUCXOXKICHUIO, 3 POJUTENN YChIHOBIEHHO-
ro U JIpyrue €ro poJCTBEHHUKHU I10 IPOUCXOKIECHUIO HE HACIENYIOT IO 3aKOHY I10CJIE CMEPTH
YCBIHOBJIEHHOT'O U €r0 NOTOMCTBA, 32 MCKJIIOUEHUEM CIy4aeB, yKa3zaHHbIX B I. 3 cT. 1147 'K
PO®.

B cnyuae, xorga B coorBerctBuM ¢ CeMeiiHbiM Konekcom P® yceiHOBIEHHBIN coXpaHseTr
IO PEIICHUIO Cy/la OTHOIICHUS ¢ OAHUM M3 POJUTENEH WU JPYTUMH POACTBEHHUKAMHM IO Mpo-
UCXO0KJICHUIO, YCHIHOBJIEHHBIN U €ro MOTOMCTBO HACJIEAYIOT 10 3aKOHY MOCIIE CMEPTHU ITHX POJ-
CTBEHHHUKOB, a IOCJIEJTHUE HACJIEAYIOT IO 3aKOHY I10CJIE€ CMEPTHU YCHIHOBJIEHHOI'O U €r0 MOTOM-
ctBa (cT. 1147 'K PD).

B cootBerctBuu co cr. 137 Cemelinoro Konekca P® ycblHOBIEHHBIE AETU U UX IOTOMCTBO
10 OTHOILIEHUIO K YCHIHOBUTEISM U UX POJICTBEHHUKAM, & YCHIHOBUTENIN U UX POJICTBEHHUKU I10
OTHOILEHHUIO K YCHIHOBJIEHHBIM JIETSIM M UX IMOTOMCTBY IPHUPABHUBAIOTCS B JIMYHBIX HEUMYIIle-
CTBEHHBIX M MMYILIECTBEHHBIX MpaBax U O0SI3aHHOCTSAX K POACTBEHHHMKAM IO MPOUCXOKACHUIO.
VY CBIHOBIICHHbIE JIETH YTPAuyMBalOT JMYHbIE HEHMMYILECTBEHHbIE W HMMYILIECTBEHHbIE IpaBa U
0CBOOOXKJIAIOTCSI OT 00s3aHHOCTEH 10 OTHOIIEHUIO K CBOMM POJUTENSIM (CBOUM POJICTBEHHU-
kaMm). [Ipu ycbiHOBIEHUU peOeHKa OJHUM JIMLOM JIMYHbIE HEMMYIIECTBEHHbIE U MMYIIECTBEH-
HBIE IIpaBa U 00SI3aHHOCTU MOTYT OBITH COXPAHEHBI 10 JKEJTAaHUI0 MaTepH, €CIIU YCHIHOBUTENb -
MY>KUMHA, WM 110 KeJIaHUIO OTLA, €CJIU YChIHOBUTENb — XKeHIrHa (cT. 137 CK PO).

Taxxe Kk HaclIeOBaHUIO MO 3aKOHY B MOPSIKE NEPBOW OYeper MOKET ObITh MPU3BaH CY-
IpYyr, KOTOPBIN Nepexun Hacaenoaarenas. Ho B JaHHOM cilydae Ba)KHO yCTaHOBUTH, HAXOJMIINCH
JM TpakJjaHe Ha MOMEHT OTKPBITHSI HAacJeICTBa B 3aKOHHOM Opake, OCKOJIbKY OBIBIIME CYNpY-
I'M yTpauyuBalOT MPaBO Ha HACJIEJICTBO B MOMEHT IpeKpalleHre Opaka IyTeM pacTOP>KEHHs WIIN
MpU3HaHM ero HeJaecTBUTENbHBIM (T11. 4-5 CK PO).

[TonsiTHE «CyNpPyr» OTHOCUTCS K JIMIAM, COCTOSIBIIIMM C HACJIENO0AATEIEM B 3apETUCTPUPO-
BaHHOM Opake Ha MOMEHT OTKPBITUSI HACJIECTBA.

Ha nmpaxTike oueHb 4acTo BO3HUKAET BONPOC, MOTYT JIM CYNPYTU HACJIEA0BaTh YT MOCie
Ipyra, eciau Opak He 3aperucTpUpOBaH, T.€. CYNPYTd HAXoAATCsA B (AaKTUYECKUX OpavyHbIX OT-
HONICHUSX WK €CJTM Opak 3aKIF0UeH MO PEeTUTHO3HBIM 00psiiam?

Bpax nosmkeH 3akiT04aThesl B rOCYIapCTBEHHBIX OpraHax 3alluCH aKTOB I'PaXJIaHCKOTO CO-
CTOSIHUS — TOJIBKO TAaKOM Opak MOpo’KAaeT MPaBOBBIE MOCIEACTBUS AJIsl CYIIPYTOB, B TOM YHUCIIE U
IIPABO HACJIEJOBAHMSI 110 3aKOHY.

[IpaBa 1 005S3aHHOCTH CYNPYrOB BO3HHKAIOT CO JHS TOCYJapCTBEHHOH perucTpamnuu 3a-
kiroueHus Opaka B opranax 3AI'Ca (ct. 10 CK P®).



3aMeTuM, YTO JIMIA, HaXOJsAUINecs] B HEe3aperuCTpUPOBAaHHOM Opake, MOTYT HacleqoBaTh
JpYT IOCJIe ApYyTa IO 3aBEIaHUI0.

dakTHuecKuil Opak He SBISIETCS OpPaKOM B IOPUANYECKOM CMBICIIE, BCE COBMECTHO MPHOO-
pereHHOe (DaKTUYECKUMHU CYNpPYraMd HUMYIIECTBO SBISETCS MX OOIIel OJeBOH COOCTBEHHO-
CThIO M UMYIIECTBEHHbIE OTHOLIEHUS MeXy HUMH perynupyrorcs He CK PO (kak nns cynpy-
roB), a 'K PO.

dakTrueckre OpayHbie OTHOIICHUS MTPU3HABAIKCH B Tiepros ¢ 1926 mo 1944 r., no npuns-
tus Ykasa Ilpesunuyma BepxoBaoro Coera CCCP ot 8 urons 1944 romga. Otum Ykazom dakx-
TUYECKUM CYIIpyraM Ipejiaraioch 3aperucTpupoBaTh cBOM oTHomIeHus. [loaTtomy ecnu Takue
OTHOILICHHS HEe OBUIM CBOEBPEMEHHO 3aperHCTPUPOBAHBI BBUIY CMEPTH WM MPOMAXU CYNpyra
Ha (hpoHTE, TO IPYToil CyNpyr U B HACTOSIIEE BPEMs UMEET IPaBO OOPATUTHCS B CYJI C 3asiBlie-
HUEM O MPHU3HAHUU €ro (€e) CyNmpyroM ymepuiero wiu mpomasiiero 6e3 Bectu (cr. 264 T'TIK
PD).

Penuruo3usiii (iepKoBHBIN) Opak, T.e. Opak, 3aKJIFOUYCHHBIN 110 PEITUTHO3HBIM 00psIaM — B
LEPKBU, MEUYETH, CUHArore u Ap. — HE ABIAETCA OpakoM B IOPUAMYECKOM CMBICIE U HE MMEET
MPABOBBIX MOCTEACTBUIA. Penmuruo3upiii Opak MOKHO 3aKJIOYaTh MO HIIM MOCIE TOCYJapCTBEH-
HOM perucTpanuy 3akiiroueHus: Opaka B opraHax 3aliCcH aKTOB I'Pa)JIaHCKOTO COCTOSIHHSI, HO HE
BMECTO TaKOBOW PETUCTPALINU.

HckmroueHre U3 JaHHOTO IpaBWiIa BO3MOXKHO, KOTJA PEJIMTHO3HBIA Opak HOpUIMYECKU
npusHaercs Opakom. Penurnosusiii 6pak B Poccun 0b11 oTMeHeH B ekaOpe 1917 rona. Penuru-
O3HBII Opak MOXKET OBITh MPUPABHEH K OpaKy 3aperucTpupoOBaHHOMY, €CIIH OH 3aKJIFOYEH JI0 Jie-
kabpst 1917 roxa, B nepuoj rpakAaHCKOW BOMHBI UM OBLI 3aKJIIOUYEH Ha OKKYMHPOBAaHHOW Tep-
putopuu B rojbl Benukoir OTeuecTBEHHON BOMHBI.

OpnHako 3TO OOCTOSTENHCTBO AOKHO OBITh YCTAaHOBJIEHO CYAOM B COOTBETCTBHH CO CT.
264 T'TIK PO.

CrnemgyeT OTMETUTh, YTO pacTOpKeHHE Opaka MPOM3BOAMTCA B OpraHax 3alUCH aKTOB
IPaXXAaHCKOTO COCTOSIHUSA, a B cllydasix, npeaycMoTpeHHbix CemeiinbiM Kogekcom P®D, B cyne6-
HOM MopsiiKe. B 3aBUCHMOCTH OT mopska pacTop:keHus Opaka OyAeT pa3audyeH MOMEHT MpH-
3HaHMS PACTOpP’KEHUS TakoBbIM. Tak, B cooTBeTcTBUU € 4.4. 3-4 cT. 19 CK P® pacropxenue
Opaka U BblJaua CBHJETENbCTBA O PACTOPKEHUU Opaka MPOU3BOJATCS OPraHOM 3alHCH aKTOB
TPAKJIAHCKOTO COCTOSIHMSI MO MCTEYEHUH MeCAlla CO JIHA MOJayd 3asBICHUS O PacTOPKEHUU
Opaka. ['ocymapcTBeHHasi perucTpalys pacTOp>KeHHUs Opaka MPOU3BOAUTCS OPraHOM 3alHCH aK-
TOB TPAKJAHCKOI'O COCTOSIHUSA B MOPSIAKE, YCTAHOBICHHOM JUIsl TOCYIapCTBEHHOW PErnCcTpaluu
AKTOB I'Pa’KJIaHCKOTO COCTOSIHUS.

Pacropxenue Opaka Mpou3BOAUTCS CYAOM HE paHEe MCTEUEHMsI Mecsla CO JHS MOJayu
Cymnpyramu 3asiBiieHust 0 pactopxkenuu Opaka (4. 2 cr. 23 CK P®). Cornacuo cr. 25 CK P®
Opak, pacTopraeMblii B OpraHax 3alycy akTOB I'PaKJJaHCKOTO COCTOSIHUS, MPEKPAIaeTCs CO AHS
roCy/IapCTBEHHOW PErUCTpallMK pacCTOPKEHUs Opaka B KHUTE PErMCTPAllMH aKTOB TPakITaHCKOTO
COCTOSTHUSI, a TIPH PACTOPKEHUH Opaka B CyJle — CO AHs BCTYIJICHHUS PEIICHUS Cy/a B 3aKOHHYIO
cuiy. Pactopkenne Opaka B Cyzie MOJUIEKUT rOCYyJapCTBEHHON PErucTpaluu B MOPSIKE, ycTa-
HOBJICHHOM JIJIS1 TOCYJapCTBEHHOM perucTpaluy akToB rpaxaaHckoro cocrossHus. Cya o0si3aH B
TEUYEHHUE TpeX JIHEH CO JHS BCTYIUICHUS B 3aKOHHYIO CUJTY PEIIEHUs CyJa O pacTOpKEeHUU Opaka
HAIPaBUTh BBIITUCKY M3 ATOTO PEIIEHHUs Cy/la B OpraH 3alliCU aKTOB T'PakKJITaHCKOTO COCTOSTHUS
[0 MECTY TrOCYIapCTBEHHOM perucrpanuu 3akiroueHus Opaka. Cynpyru He BIpaBe BCTYNHTH B



HOBBIN Opak J0 MOJy4YEeHUs CBUAETEILCTBA O PACTOPKEHUH Opaka B OpraHe 3alucy akTOB Ipax-
JTAHCKOT'O COCTOSTHUS 110 MECTY JKUTEJIbCTBA JII0OO0T0 U3 HUX.

[IpaBa cynpyra npu HacaeAOBaHUU UMEIOT OTACNIbHYIO periiamenTanuio B ¢T. 1150 I'K PD.
[Tpunayexaniee NepexUBLUIEMY HACIENOAATENS CYNPYry HaclenoJareisl B CUIYy 3aBelllaHus
WIM 3aKOHA IPaBO HACJIEJ0BAaHUS HE yMals €T €ro IpaBa Ha 4acTh MMYIIECTBA, HAXXUTOIO BO
BpeMsi Opaka ¢ Hacleq0/1aTelIeM U SBISIOLIErOCs UX COBMECTHON COOCTBEHHOCTHIO. Jlomst ymep-
1IEro Cympyra B 3TOM MMYIIECTBE, omnpeaeiseMas B COOTBETCTBUU coO cT. 256 'K PD, BxoauT B
COCTaB HACJEACTBA U MEPEXOAUT K HACIEJHUKAM B COOTBETCTBHUHM C IIPaBUJIAMH, YCTAHOBIICHHBI-
mu 'K PO (cT. 1150 'K PO).

Ecnu HeT HacneHUKOB MEpBO ouepeau, JIMOO OHU JIMILICHBI IIpaBa HACIeIOBaHUSA 110 OC-
HOBaHUAM, IpeaycMoTpeHHbsIM ['K P®, TO k Hacine10BaHUIO NPU3BIBAIOTCS HACIECIHUKU BTOPOU
ouepenu. Crates 1143 I'K PD ycranaBiuBaeT cUCTEMY Haclle[JOBaHMsI B MOPSAKE BTOPOU oue-
penu: eciy HeT HacleAHUKOB IEpBOil odyepean, HacleJHUKaMU BTOPOM odepeny M0 3aKOHY SIB-
JISIIOTCSL TIOJTHOPOIHBIE ¥ HEMOJTHOPOIHBIE OpaThsi U CECTPBI HACIENOaTeNs, ero IeAylika u Oa-
OyIiKa, KaKk coO CTOPOHBI OTIa, TaK U CO CTOPOHbI MaTepu. B wactu 2 cratbu 1143 I'K P® ycra-
HABJIMBAIOTCS CYOBEKThl HACIEIOBaHUS B TOPSAKE MPEICTABICHUS: JI€TH MOJHOPOIHBIX U
HEMOJHOPOJHBIX OpaTheB U cecTep HacienoAarens (IMIEMSHHUKY U TUIEMSHHUIIBI Hacjel10aaTe-
).

Cnenyet oOpaTuTh BHUMaHUE Ha TO, YTO €CJIM OJIMH U3 POJIUTENIEH YCHIHOBIEHHOTO peOeH-
Ka yMep, TO 10 MPoch0e POIUTENIeH yMepIIero poauTens (Ieyliku uiv 0a0yimku pedeHKa) Mo-
T'YT OBITH COXpaHEHBI JHYHBIC HEMMYIICCTBEHHBIE U UMYIIECTBEHHBIE MTPaBa U OOS3aHHOCTHU TI0
OTHONICHHUIO K POACTBEHHHKAM yMEpPIIETrO POIMUTENs, €CIH 3TOro TpeOYyIoT MHTEepechl peOeHKa
(4. 4 ct. 137 CK PO).

Hacnennuku Ttperedl oudepeiau: €ciau HET HACIEIHMKOB IEPBOM M BTOPOM oOyepenew,
HACJICTHUKAMU TPEThEe odepeal 10 3aKOHY SIBJISIFOTCS MTOJHOPO/IHBIE U HEMOTHOPOIHBIE OpaThs
U CecTphl poauTenel HacneaoaaTens (asau u tetu Hacnenonatens) (cr. 1144 'K PO).

JIBotopoaHble OpaThbsi U CECTpbl SABJSAIOTCS HACIAEAHMKAMH IO IpaBy NPEACTaBICHUS U
HACJIEAYIOT B MOPSIKE, KOTOPHIN ycTaHaBiauBaeTcs cT. 1146 'K PO.

[Tocnenyromue ouepenu moapoOoHO He packpbiBatoTcs B [ K PO, a numib yctanaBnmuBaercs,
YTO €CJIM HET HAcCJEeIHUKOB NEpBOM, BTOPOH U TpeThelt ouepeneit (ctT.ct. 1142 — 1144 'K PO),
IIPaBO HACJIEAO0BATh IO 3aKOHY IOJy4arOT POACTBEHHUKHU HACIENOAATENS TPEThEU, YETBEPTOU U
IISITOM CTENEHU POJICTBA, HE OTHOCAILIUECS K HACIEAHMKAM IpEeALIeCTBYIOMHUX oudepenen. Cre-
IIEHb POJICTBA OINPEAEIAETCS YUCIOM POKIAEHUH, OTAEISAIONINX POACTBEHHUKOB OJHOIO OT JIpY-
roro. PoxneHne caMoro HacienogaTelis B 3TO YUCIO HE BXOAUT. B COOTBETCTBUM C NaHHOM CTa-
ThEl MPU3BIBAIOTCS K HACIEIOBAHUIO:

1) B kauecTBe HACJIETHUKOB YETBEPTOIN Ouepen pOJICTBEHHUKU TPEThEil CTENEHH POACTBA
- IpaJieAYIIKHA U TTpadadyIIKu HAaCIeA0aTes;

2) B KauecTBE HACIEJAHUKOB MATOM ouepen poJCTBEHHUKU YETBEPTON CTENEHU POJICTBA -
JIETU POJHBIX IJIEMSHHUKOB W IJIEMSHHUI[ HacleAoAaTeNs (JBOIOPOJHbIE BHYKM M BHYUYKH) U
POJIHBIE OpaThsl M CECTPBI €ro JeAylIeK U 6a0yIIeK (ABOOPOIHBIE IeAYIIKHA U 0a0YIIKH);

3) B KauecTBE HACJIEAHUKOB IIECTON OYepeU POACTBEHHUKH ISTON CTENIEHU POJACTBA - Jie-
TH JIBOIOPOJHBIX BHYKOB U BHYYEK HacjenonaTens (ABOIOPOAHbIE IPAaBHYKU U MPABHYYKH), IETH
€ro JIBOIOPOJIHBIX OpaTheB U cecTep (IBOIOPOAHBbIEC TUIEMSHHUKH U IUIEMSHHMIIBI) U JETH €ro
JIBOIOPOJIHBIX JCNYIICK U 0a0yIieKk (ABOIOPOIHBIE ISIIN U TETH).



Ecnu HeT HAacleqHUKOB NPEALIECTBYIOIIMX OYepeled, K HAcIeJOBaHUIO B KayeCTBE
HACJICAHUKOB CEIbMOM OYepeI M0 3aKOHY MPU3BIBAIOTCS MACBIHKY, MaJ4€pHULIbl, OTYUM U Maye-
xa Hacnenogarens (ct. 1145 'K POD).

Ornpenenennble u3MeHeHnus HoBbll ['paknanckuit Konekc PO BHec B mpaBoBoe peryaupo-
BaHHME HACJEIOBAaHUS HETPYAOCIOCOOHBIMH W)XKIUBEHIIAMU Hacienoaarens. K Herpynocnoco6-
HBIM OTHOCSITCS JKCHIIMHBI, JTOCTUTIIHE 55 jeT, My)4uHbl — 60 set, uaBamuasl 1, 2, 3 rpymnmn
(HEe3aBUCUMO OT Ha3HAYEeHHs MEHCHM IO CTApOCTH WJIM MHBAIUIHOCTH), a TAaKXKe JIHIA, HE J10-
crurmue 16 jaer, a yuamuecs — 18 ner. Hanuune HeTpynocnocoOHOCTH AOKHO OBITH MOATBEP-
JKJEHO COOTBETCTBYIOLIUM MEIULUHCKUM OCBUIETEIILCTBOBAHUEM.

Ecnu mpereHayronuii Ha HACIEACTBO OTHOCUTCS K TaKOW KAaTErOpUH padOYuX WIH CIIy-
KaIuX, KOTOpbIE MOIyYaroT MPaBo Ha MEHCHIO B 00Jiee paHHEM 110 CPAaBHEHHIO € OOIIUM CPOKOM
BO3pacTe (HalpuMmep, axTepsl), TO AJIs MOJTYYEHHs IIpaBa Ha HACJIEJOBaHUE B KaueCTBE HETPY-
J0CIIOCOOHOTO MXK/IMBEHIIA eMY HaJ/I0 IOCTUYb OOIIEro MEHCHOHHOTO BO3pacTa.

B 3akoHOnaTENnbCTBE OTAENIBHO 3aKPEIUISIOTCS MOJIOKEHUS, KACAIOUIMECs HacleAOBaHUs
HETPYAOCIOCOOHBIMU IKIMBEHIIAMU Hacnenonatens. Tak, B coorBercTBuu co cT. 1148 'K PO
rpakJlaHe, OTHOCAILMECA K HAClIeAHUKaM I10 3aKOHY, YKa3aHHbIM B cT.cT. 1143 — 1145 'K PO,
HETPYAOCIOCOOHBIE KO JHIO OTKPBITUSI HACIIEACTBA, HO HE BXOMSIIUE B KPYTI HACIEIHUKOB TOMN
ouepesu, KOTopasi IPU3bIBAECTCA K HACJIEOBaHMIO, HACAEAYIOT 110 3aKOHY BMECTE U HapaBHE C
HacJIEMHUKaMU 3TOW odepeau, eCIM He MEHEee rojia 0 CMEPTH HacileAoAaTelsi HaXOJWINCh Ha
€ro WKJIMBEHUHU, HE3aBUCUMO OT TOT'0, IPOKMUBAJIM OHU COBMECTHO C HACJIE10/1aTeIeM U HET.

K HacnenHukam 1o 3aKOHY OTHOCSITCSI TpaXk/JaHe, KOTOpble HE BXOAST B KPYr HAaclI€JHU-
KOB, yKa3aHHbIX B CT.CT. 1142 — 1145 'K P®, HO KO JHIO OTKPBITHS HACJIEJICTBA ABIISUIUCH HE-
TPYAOCIIOCOOHBIMU U HE MEHEE rojla 0 CMEPTH Haclie[J0aTelisl HaXOIUINCh Ha ero MKIMBEHUN
U MPOKUBAJIM COBMECTHO € HUM. [Ipy HaMumm qpyrux HACIEIHUKOB MO 3aKOHY OHU HACIEIYIOT
BMECTE U HapaBHE C HACIEAHUKAMH TOM Ouepeau, KOTopasi MPU3bIBAECTCS K HACJIEIOBAHUIO.

[Tpu oTCYTCTBUM IpYrMX HacJIEJHUKOB IO 3aKOHY yka3aHHbIE B II. 2 cT. 1148 'K P® He-
TPYAOCIIOCOOHBIE M>KIMBEHIIbI HACJIE01aTeNsl HACIEAyIOT CAMOCTOSTENIbHO B KAUECTBE HACJEd-
HUKOB BocbMoi ouepenu (1. 3 ct. 1148 'K PD).

[TprmepoM HETPYIOCTIOCOOHOTO MXKIMBEHIIA MOKET CIIYKUTh OBIBIIMNA CyNpyT, KOTOPHIN B
cootBercTBUU cO cT. 90 CK P® mmen mpaBo Ha MOJy4yeHHE AJTUMEHTOB IOCIE PACTOPKEHUS
Opaka. Takoe mpaBo UMEIOT:

1) ObIBIIAS JK€HA B IEPUOJ OEPEMEHHOCTH U B TEUEHHUE TPEX JIET CO JIHS POXKJICHUS 00IIero
peOeHka;

2) HyXpaawoouwmiics OBIBIIMK CYNpYr, OCYIIECTBISIOIMN yXoJ 3a OOUMM pebeHKOM-
MHBAJINJIOM JI0 JOCTH)KEHUs peOeHKOM Bo3pacTa 18 jer miun 3a o01uM peOeHKOM-UHBAINIOM C
JnercTBa | rpynmsl;

3) HeTPYAOCTIOCOOHBIN HYKJTAIOLIUICS OBIBIIMI CYNPYT, CTaBUIMI HETPYIOCIOCOOHBIM 10
pacTopkeHus: Opaka Wi B TEYEHHE roJla C MOMEHTA pacTOp KeHUsI Opaka;

4) Hy)Kaaromuiics Cynpyr, JOCTUTIIMNA INEHCHOHHOTO BO3pacTa HE IO3JHEE YEM 4Yepes3
5 J1eT ¢ MOMEHTa pacTOpKeHHs Opaka, ecH CyNpYrH COCTOSUTU B Opake UIUTEIIbHOE BPeMs.

B Tom cnydae, ecnu monyyaemMble alMMEHTHI ObUTH XOTS U HE €IMHCTBEHHBIM, HO TOCTO-
SHHBIM U OCHOBHBIM MCTOYHUKOM CYILIECTBOBAHMS, TO CYNpPYr, KOTOPOMY OKa3blBaJlach Takas
MOMOII[b, MOXET OBITh NMPU3HAH MKIUBEHIIEM U COOTBETCTBEHHO OyJeT MpHU3BaH K HacjeloBa-
HUIO.



Crnenyer OTMETUTbh, YTO NOJOOHBIN MIMPOKUN KPYT HACIEIHUKOB IO 3aKOHY MpPETyCMOT-
PEH 3aKOHOAATENbCTBOM PA3BUTHIX CTPaH, a TAKXKE OBbLJI YCTAHOBJICH B 3aKOHOAATENIBCTBE JIOpe-
BOJIIOLMOHHOM Poccun. Bmecre ¢ TeéM, Kak ITOKa3bIBACT OIBIT APYIMX CTPaH, HEAOCTATKOM I10-
NOOHON CHUCTEMBI SIBISIETCS CIIOKHOCTD JOKa3bIBAaHHUS HAJIMUUS POJCTBEHHBIX CBs3el. Takue Je-
Ja JOJKHBI pacCMaTPUBAThHCS B HOPSIIKE 0COOOT0 MPOU3BOJICTBA IIPU OTCYTCTBHHM CIIOPa O IpaBe
1 oTBeT4MKa. [Ipy HaNMuUMM TOCTaTOYHBIX JOKA3aTEIbCTB U OTCYTCTBHM BO3PAXKEHUN CO CTOPO-
HBI TPETHUX JIAL Cy/bl IPU3HAIOT HAJIMYUE POJCTBEHHBIX CBA3CH.

8.5. JIuua, He HUMeKIHe NTPaBa HACJIeA0BATh

HecMmoTpss Ha TEHIEHIUMIO K PacIIMPEHMIO Kpyra HAcJIE€IHUKOB IO 3aKOHY, B 3aKOHOJa-
TEJIbCTBE 3aKPEIUICH MepeueHb JIUI, KOTOPhIE B CHIY PAa3IUYHBIX (JAaKTOPOB JUIIAIOTCS TaKOTO
IpaXKAaHCKOIO IIpaBa, KaK IIPaBO HACJIEOBAHHUS.

Kpyr nuu, He UMerOIMX MpaBa HACIe0BaTh, IPAKTUYECKH HE U3MEHWICS 10 CPAaBHEHUIO C
KpyroM null, 3akperieHHbIM B cT. 531 'K PCOCP. K uum, npexae Bcero, OTHOCATCS FPpakJIaHe,
COBEpIUIMBIINE MPOTUBOIPABHBIC JCHCTBHS, HAPABICHHBIE IPOTUB HACIIEIO0IATENs, KOT0-Tu00
U3 HACIEHUKOB WJIM OCYILECTBICHUS MOCIeIHENH BOJIHM HAaCle0aTesl, BRIPAXKEHHOHN B 3aBellla-
HUU.

['paxgane numaroTCs NpaBa HACIEIOBAaHHWS HE3aBUCHMO OT OCHOBAaHUSI NMPUOOPETEHHS
HACJIEJICTBA, T.€. KaK II0 3aKOHY, TaK M I0 3aBElllaHui0. Takoe IOJOKEHUE IPEeACTaBIsAETCS
000CHOBAaHHBIM, MIOCKOJIbKY B JAHHOM CIIy4ae UJIET PeUb O 3alUTE U OXpaHe I'PAKIAHCKUX IPaB
HacJleo/laTelisd U ApYruX HacjelIHUKOB. JIuia, He MMEIue MpaBa HACIEI0BaTh, UMEHYIOTCS
«HEIOCTONHBIMU HacJelIHUKaMu». JIaHHBII TEPMUH HMEET JeralbHOe 3aKperieHue B cT. 1117
'K PO, B KOTOpO# 3aKperuisieTcs, YTO He HACIEAYIOT HU IO 3aKOHY, HU IO 3aBEIIaHUuI0 TPax-
JaHe, KOTOphIe:

1) cBOMMHU YMBIIUIEHHBIMU MPOTUBONPABHBIMHU JCHCTBUSAMH, HaNpaBICHHBIMU MPOTUB
HACJIeI0/IaTeNs, KOro-1M00 U3 ero HacleIHUKOB WU MPOTHB OCYIIECTBICHHS MOCIETHEH BOIU
HaCJIeI0/1aTels, BBIPA)KEHHOM B 3aBELaHUM, CIIOCOOCTBOBAJIN MO0 MBITAINCh CIIOCOOCTBOBATH
MPU3BAHUIO UX CAMUX WJIU JIPYTUX JIHI] K HACJIEI0BaHUIO;

2) cnocoOCTBOBAIN WJIM MBITAIUCh CIIOCOOCTBOBATh YBEIMUEHUIO TPUUUTAIOLIEHCS UM WU
JPYTUM JIUIaM JI0JIM HAcJIeCTBa.

Ho nnst mpusHaHus yKa3aHHBIX Tpa)KJaH HEAOCTOMHBIMU HaclIeAHHKAMH HEOOXOAMMO,
4TOOBI 3TH 0OCTOSTENBCTBA OBIIIM NOATBEPKIEHBI B CyZeOHOM mopsake. OQHAKO rpaxaaHe, Ko-
TOpPBIM HaclleJIoJaTellb MOCe YTPaThl MU IpaBa HACJIETOBAHMS 3aBElal UMYIIECTBO, BIIpaBe
HacJIE0BaTh 3TO UMYILECTBO.

[TpoTuBONpaBHBIE AEMCTBHSI B OTHOLIEHUM HacleAOoAaTelNsl UM KOro-audo U3 HaclelHU-
KOB MOTYT OBbITh TOJILKO B (opme ymbicia. HeocTopoxkHble NesHUs HacleAHHMKA, MOBJIEKILINE,
HalpuMep, CMepTh HaCJeNo/aTeNsl WM MPUYUHEHUE TSHKKOTO Bpena 370pOBbIO, HE SBISIOTCS
OCHOBaHHUEM JJIsl IPU3HAHUS TaKOro JIMIa HEJOCTOMHBIM HacjaeIHUKOM. [IpuyemM MOTHB MpOTH-
BONPABHBIX JCHCTBHIA B pacueT He Oepercs. Ho Hannune mMpUYMHHON CBSI3U MEXKAY MPOTHBO-
MPaBHBIMU JIEUCTBUSAMHU U TOCIEICTBUSIMHU 005S3aTENHHO JOJDKHO MPUCYTCTBOBATH - K MIPUMEPY,
yOUKCTBO HAacIeAOaaTeNsl U3 PEBHOCTH, XYTUTaHCKUX TOOYKIACHHUIA U 10 IPYTUM MOJOOHBIM MO-
THBaM, PaBHO KaK M yOWMHCTBO M3 KOPBICTHBIX MOOYXICHUI, BIEYET OTKPHITHE HACIEACTBA, a,
CJIeIOBATENbHO, U MPU3BAHUE K HACIIEOBAHUIO HEJJOCTOIHOIO HACIETHUKA.



Hapsiny ¢ yka3aHHBIMH BbIIIE€ TpakJaHAMH HE HACJIEIYIOT MO 3aKOHY POAMTENH IMOCIe Je-
TEH, B OTHOUICHUU KOTOPBIX POJUTENH ObLIH B CYA€OHOM MOPSAKE JIUIIEHBI POIUTEIBCKUX MPaB
Y HE BOCCTAHOBJIEHBI B 3TUX IIpaBax KO JHIO OTKPBITUS HACJIEICTBA.

Yacte 2 crateu 1117 'K P® 3akpermset, yTo 1mo TpeOOBaHUIO 3aMHTEPECOBAHHOTO JIUIA
CyJl OTCTpaHSET OT HACJIEA0BAaHUS 110 3aKOHY I'PaX</1aH, 3JI0CTHO YKJIOHSBIIUXCS OT BBIIIOJHEHUS
JIeKaBIIUX Ha HUX B CUJIY 3aKOHA 00sI3aHHOCTEH 10 cojiepKaHuI0 Hacienonartens. Jlumenue po-
JTUTENIbCKUX MIPaB OCYIIECTBIISIETCS B COOTBETCTBUM C HOPMaMU CEMEIHOI0 MpaBa U MpeACcTaBsi-
eT co0oif KpalHIOI0 Mepy BO3ACHCTBHUS HA JIUI, YKIOHSIONIMXCS OT CBOUX OOS3aHHOCTEH IO
BOCIIMTAHUIO U coziepkaHuIo nereit. ClieyeT OTMETUTh, YTO B IaHHOM CIIy4ae peyb UJIET TOJIbKO
0 HACJIEIOBAHUU MO 3aKOHY M YKa3aHHBIC JIUIAa MOTYT OBITh HACIETHUKAMH I10 3aBelIanuio. Jlu-
HIEHUE POAMUTENBCKHUX MPaB OCylIecTBIseTcs B cyaeonom nopsake (ct. 70, 72 CK P®). lannas
KaTeropusi HEIOCTOMHBIX HACIEIHUKOB YCTPAaHSETCS TOJBKO OT HACJIEJOBAHMS 110 3aKOHY.
310CTHOE YKJIOHEHUE OT BBINOJIHEHUs O0S3aHHOCTEH MO COAEP)KAHHIO HACIENOJAaTeNs] MOXKET
OBITH MOATBEPKACHO MaTepHallaMU TPAXKIAHCKOTO JIeJia O B3bICKAHUU aJTUMEHTOB WU JAPYTUMHU
JI0Ka3aTeNbCTBAMHU, MOATBEP)KIAIOIIMMH 3JIOCTHBIN XapakTep YKIOHEHHsI OT WCIOJIHEHUS yKa-
3aHHBIX 00s3aHHOCTEN. OOS3aHHOCTD MO COAEPKAHUIO HACIIE0IaTelIsl BO3HUKACT Yy HACIEAHHUKA
B CHJy QJIMMEHTHOTO 0053aTeibCTBa. AJIMMEHTHBIE 0053aTelNbCTBA MOTYT YCTaHABJIMBATHCS
MEXy poauTensiMu U 1etbMu — cT.cT. 80, 88 CK PO, cynpyramu — ct. 89, OpaThsimu (cecTpamu)
— cr. 93, negymkamu (0abymikaMu) U BHyKaMu — cT. 94, 95, naceiHkamu (ajyepuiiamMu) 1 oT-
yuMoM (Mauexoi) — cT. 97 CK P®, xotopsle ABIAIOTCS HacAE€AHUKAMU 110 3aKkoHy. DakT 3510CT-
HOT'O YKJIOHEHUSI HaclleJJHMKA OT BBIIOJHEHHUS 00sI3aHHOCTEN IO COJEp’KaHUIO HacleaoiaTens
MOJKET MOJITBEPKIAThCS IPUTroBOpoM cyza (cT. 157 YK P®), pemenuem cyna 00 OTBETCTBEHHO-
CTH 32 HECBOEBPEMEHHYIO yruiaty anuMeHTOB (cT. 115 CK P®) u npyrumu nokazarenbCTBaMH.

CornacHo 4. 3 ct. 1117 I'K P® nuio, He uMeroliee rpaBa Hacjae0BaTh UM OTCTPAHEHHOE
OT HaclieJIOBaHUS HA OCHOBAaHHH HACTOSIICH CTaThu (HEAOCTOWHBIN HACIEAHHK), 005S3aHO BO3-
BpaTUTh B COOTBETCTBHM ¢ npaBwiamu 1. 60 'K P® Bce nMmyiiecTBo, HEOCHOBATEIBHO MOTY-
YeHHOe UM U3 cocTaBa Hacienctsa. ['maBa 60 'K P® nocpsiiena o0s3aTenscTBaM BCIEACTBHE
HEOCHOBATEJILHOTO 00OralieHus, T.€. 3aKOHOJIaTellb MPeyCMaTpUBaeT MOJIO0KEHHE, B KOTOPOM
UJET peyb HE TOJIKO O JIMIICHUHU MpaBa HAcJIeI0BaHUS JUIA, HO U yCTaHABJIMBAeT 00S3aHHOCTh
BO3BpaTUTh HEOCHOBATEIbHOE OOOramieHrne. A UMEHHO, JINI0, KOTOpoe 0e3 YCTaHOBJIEHHBIX 3a-
KOHOM, MHBIMH ITPABOBBIMU aKTaMM WJIM CAEIKOM, OCHOBaHUN MPpHOOpPENo WK cOeperio uMmylie-
CTBO (TpHOOpeTaTesb) 3a CUeT IPYroro jJula (MOTepIeBIIero), 0043aH0 BO3BPATUTh OCIETHEMY
HEOCHOBATEJILHO MPHOOPETEHHOE WIN COepeXeHHOe MMYIIECTBO (HEOCHOBATENbHOE oboralie-
Hue). JlaHHbIe paBuiia MPUMEHSIOTCS HE3aBUCHMO OT TOTO, SIBUJIOCH JIN HEOCHOBATEIbHOE 000-
raiieHue pe3ysbTaToM MOBEIEHUS MpUoOpeTaTesi UMYIIECTBA, CAMOr0 MOTEPIEBIIEro, TPETHUX
JIUT WIHM MPOU30IUI0 ToMUMO uX BoJH (1. 1109 TK PD).

IIpaBuna craten 1117 I'K PO, T.e. mosi0)KeHUs O IUAX, KOTOPbIE HE UMEIOT MTPABO HACIIe-
JI0BaTh, PACIpPOCTPAHSIIOTCS Ha HACIEAHHUKOB, MMEIOIIMX IPaBO Ha O00S3aTENbHYIO JIO0JII0 B
HacnenacTBe (4.4. 4 — 5 c1. 1109 'K P®), a Taxke k 3aBemaTeabHOMy oTKa3y. B ciydae, korna
IPEMETOM 3aBelaTeIbHOr0 OTKa3a OBLIO BBIOJHEHHUE ONPEAEICHHOW padoThl Uil HEAOCTOM-
HOT'O OTKAa30I0JIyyaTessl WM OKa3aHWEe €My OIpEeNeIeHHONW YCIyrH, MOciIeHui 00s13aH BO3Me-
CTUTh HACJIEJHUKY, MCIIOJIHUBIIEMY 3aBEIATENIbHBINA OTKA3, CTOMMOCTH BBIIIOJHEHHOW /i He-
JIOCTOITHOTO OTKa30moJyyaTesnis padoTsl WM OKa3aHHOH eMmy yciyrH (4. 5 ct. 1117 'K PO).



W3 aHanu3a AaHHOM CTaTbu MOXKHO NMPUATH K BBIBOAY, UYTO 3aKOHOJATENb JEIUT HEAO-
CTOWHBIX HACJICTHUKOB Ha /1B OOJBIINE TPYIIIbL:

1) HacneAHMKH, KOTOPbIE HE UMEIOT MpaBa HACJIEI0BATh;

2) HacIeAHUKH, OTCTPAHCHHBIE CY/IOM OT HACJIEJOBAHUS.

CymectBeHHbIM oTiIMYMEM nojokeHul cr. 1117 'K P® panee nelicTByromiero nopsaka
1o 'K PCOCP sBisiercst TOT (hakT, 9TO HA CETOMHANIHUMN JACHbB, JIS TOTO, YTOOBI MPU3HATH KOTO-
100 HETOCTOWHBIM HACIEITHUKOM, IOCTATOYHO OJTHOM MOMBITKYA YKa3aHHBIX BbIIIE IEHCTBUM.

Takue paznuuus B npaBoBoM peryiupoBaHun Mexay ['K PO u 'K PCOCP cBuuaerens-
CTBYIOT O Pa3BUTHH IOJIOKCHUH, KacaloUIMXCs OXpaHbl MpaB HACIeN0JaTessl U HacIeIHUKOB.
[TooOHBIH (haKT UMEeT MOJIOKUTETBHYIO OKPACKY, TOTOMY YTO PACIIUPEHHUE MAcIITada perysiu-
poBaHMs B 00JaCTH HACTIC/ICTBA SBIISICTCS MO3UTUBHBIM BKJIAJOM B TIPABOBYIO MOJIMTUKY HAIIIETO
rocyJapcraa.



Pasznen 9. OBIIUE ITOJIOKEHUSA Ob OBA3ATEJIBCTBAX

9.1. ITonsiTHE 005132TEJIBCTBA U OCHOBAHMS €r0 BOSHMKHOBEHHS

[Tonsitre obs3aTenberBa gaercs B ¢r. 307 'K P®D, cormacHo KOTOpo# B cHity 00s3aTelb-
CTBa OJIHO JHIIO (JIOJDKHUK) 00s3aHO COBEPIIUTH B MOJIB3Y APYToro jmia (KpeauTopa) onpeje-
JIEHHOE JEWCTBHE, KaK-TO: NIEpeJaTh UMYIIECTBO, BBIIIOJIHUTH padOTy, YIJIATUTh JE€HbIU U T.II.,
anb0 BO3JEPKATHCS OT OMPEICIIEHHOTO JAEWUCTBUSA, a KPEAUTOp HMMEeT IpaBo TpeOoBaTh OT
JOJIKHUKA MCIIOJIHEHUSI ero 00sA3aHHOCTU. TO eCTh 00s13aTENIbCTBOM SIBJIETCS TaKOe MPaBOOT-
HOILIEHUE, B KOTOPOM OJIHO JIUIIO 00S3YEeTCsl COBEpIIATh KaKkue-110o0 AeUCTBUS B MOJIb3Y JPYTOro
JUIa, UMEIOIIETo MPaBo TPeOOBATH BHIMOTHEHUS YKa3aHHbBIX JICHCTBUI.

Jiist TOoro 4ToOBI MOHATH CYIIHOCTh 00s3aTeIbCTBA, HEOOXOAUMO YCTAHOBUTH €TI0 OTIUYHU-
TesbHbIe pu3Haku. O0s3aTeNbCTBO BCErJa HOCUT TaK Ha3bIBAE€MbIil OTHOCHTEIBHBIN XapakTep,
T.€. YYACTHUKU 0053aTENBCTBA BCETJa YETKO OINpPENEICHbl U U3BECTHBL. YTIPAaBOMOUYEHHOE JIUIIO
UMeeT IpaBo TpeOOBaTh NCIOIHEHUS 00S3aHHOCTH HE OT JIF000TO JIUIA, 8 TOIBKO OT KOHKPETHO-
ro W 3apaHee €My M3BECTHOr0. JTHUM 00s3aTeNbCTBO OTIUYAETCS OT aOCOTIOTHBIX MPaBOOTHO-
HIeHUi (IIpaBo COOCTBEHHOCTH, BEIIHbIE MIPaBa, UCKIIIOUUTENbHBIC MTPaBa), B KOTOPHIX MPaBy OJ-
HOTO JIMIIa COOTBETCTBYET O053aHHOCTH BCEX (HEOIPENeIeHHOr0 Kpyra JUI[) He HapyIlaTh ero
npasa.

OO6s3aTenbeTBa BCErJa HOCST MMYIIECTBEHHBIN XapaKTep, NOCKOJIbKY BO3HUKAIOT IO I10-
BOJly MaTepUaIbHBIX OJiar (MMyIiecTBa, padoT, yciyr). O0s3aTeIbCTBO HE MOXKET OTIOCPE0BATh
JIMYHbIE HEMMYILECTBEHHBIE OTHOIICHHUS, IOCKOJIbKY: BO-IIEPBbIX, IPUHAJIEKAIIME JIUIYy HEMa-
TepHalibHbIC 0J1ara He MOTYT OBITh TIEpeaHbl JPYTOMY JIUILY; BO-BTOPBIX, IPUHSATHE JTUIIOM 00sI-
3aHHOCTEH B cpepe JTUUYHBIX HEUMYILECTBEHHBIX OTHOUICHHI MOBJIEUYET OTPAaHHUUYEHUE €r0 IPaBo-
CIIOCOOHOCTH, YTO HE JIOMYCKAeTCs 3aKOHOM; a B-TPEThUX, HEBO3MOXHO MPEICTABUTh MPUHYAH-
TeIbHOE UCTIOTHEHHE MOJ00HOT0 «0053aTeNbCTBA» B CYyI€OHOM MOPSIKE.

OO0BbeKTOM 00s13aTENIbCTBA BCET/IA SIBIISIETCA JICHCTBUE, T.€. B 0053aTENbCTBE OAHO JIUIIO CO-
BEpILIAeT B MOJIb3Y APYTrOro JHIla ONpeaeTeHHbIe AeHCTBUs (IepeaeT UMYIIECTBO, BBHITOIHSET
paboTy U T.A.). ITUM 00s53aTeNbCTBA OTIMYAIOTCA OT JIPYIMX BHUJOB MPABOOTHOIIEHUH (Hampu-
Mep, MPaBOOTHOILIEHUIH COOCTBEHHOCTH), B KOTOPBIX JIUIO 00513aHO HE HapylIaTh IIpaBa JAPyroro
JUTA U BO3JEPKUBATHCS OT KaKUX-THOO IEHCTBUIA B €r0 OTHOIIEHWU. AKTUBHBIN XapakTep JAeH-
CTBUH 00513aHHOTO JIMIIA SBJISIETCS OTIUYUTEIbHBIM IPU3HAKOM 0053aTeNbCTBA, XOTA U B 00s13a-
TEJIbCTBE MOKET OBITh MPESYCMOTPEHA 00S13aHHOCTD JIMLA BO3/IEPKATHCS OT COBEPILIEHHSI OIpe-
JeNeHHbIX AeicTBuii. Ho, kak mpaBmiio, JaHHas 00s13aHHOCTH (BO3AEPKATHCS OT COBEPIICHUS
NENCTBUIT) HOCUT B 00s13aT€NIbCTBE HE OCHOBHOM, a IOMOJHUTENBHBIN XapakTep.

Ilpumep. B cootBercTBUM ¢ areHTCKUM goroBopom (cr. 1007 'K P®) na npunHuumnana
MOJKET OBITh BO3JIO’KE€HA O0S3aHHOCTh HE 3aKJIH0YaTh aHAJOTHYHBIX ar€HTCKUX JTIOTOBOPOB C JIpY-
TUMH areHTaMH J100 BO3JIEP)KUBATHCA OT OCYIIECTBIEHUS HA ITOW TEPPUTOPUM CAMOCTOSTENb-
HOM N1eATeNbHOCTH, aHAJIOTUYHON JEeSTeIbHOCTH, COCTABISIONIEH MPEeIMET areHTCKOIro J0roBO-
pa.

OcHoBaHHEM BO3HUKHOBEHUS IIOOOTO 00s3aTeNbCTBA SBISETCS JHUIIb TaKOW IOpUAHYE-
CKuii (aKT, KOTOPHIN MPUBOJUT K BOSHUKHOBEHHUIO OTHOIIICHHSI, B KOTOPOM MPaBy OJHOTO JIKIA
COOTBETCTBYET 00513aHHOCTH JPYTOro JHIIA.

B cr. 307 'K PO npeaycMOTpeHBI CIeIyIOIIe OCHOBAHUS BOSHUKHOBEHUS 0053aTeNbCTB:

1) norosop;

2) npyUYMHEHUE BPE/a;



3) uHble ocHOBaHusI, yKka3aHHble B 'K PO.

JoroBop siBisieTcst Hamboyiee pacmpOCTpAaHEHHBIM OCHOBAHHMEM BO3HHKHOBEHHS 00s3a-
TenbeTBa. JloroBopoM, coriacHo cT. 420 'K P®, Ha3piBaeTcsl corniamieHue ABYX WJINM HECKOJIb-
KHX JIUI] 00 YCTaHOBJICHHUH, H3MEHEHHUH WM MPEKPAIICHUN TPAXKIAHCKUX MPAB U 00S3aHHOCTEH.
JloroBop sBISETCS IBYCTOPOHHEH (IIBE CTOPOHBI) TUOO MHOTOCTOPOHHEH (Tpu mim Oosiee CTo-
POH) CHAENKOHM, MOATOMY K JOrOBOpaM IMPHUMEHSIOTCS o0mMe mpaBuia o crenkax. [lockonbky
CTOPOHBI JIOTOBOPA CAMOCTOSATEIHHO OINPEAETSIOT CBOU MpaBa U 00s13aHHOCTH, TO B3aUMHOE CO-
[IaleHue JUI HauOoJiee 4acTo MPUBOJIUT K BOBHUKHOBEHUIO 0053aTEIbCTB.

BropbiM 1o cTemeHu pacnpoCTpaHEHHOCTH OCHOBAaHHMEM BO3HUKHOBEHHS 0053aTENbCTB
SIBIISICTCS IPUYMHEHUE BpEa, MPUBOMSIIECE K BOSHHUKHOBCHHIO Y JIWIIA, MPUYUHUBIIETO BPEI,
00s13aHHOCTH CBOMMH JICUCTBUSIMUA BOCCTAHOBHUTH UMYIIIECTBEHHOE MOJI0)KEHUE MOTEPIICBIIETO U
K MOSIBJICHHIO Y TIOTEPIICBIIIETO MIpaBa TPeOOBaTh BO3MEIICHHS Bpe/a.

[Topsimok ¥ yciaoBHsS BO3MEIICHHS TPUYMHEHHOTO Bpeia MOAPOOHO PErYIHPYIOTCS CIISIH-
anbHOU rnaBoil 'K P® (rn. 59 «O06s3arenscTBa BCieICTBUE IPUYUHEHUS Bpena»). B coorser-
ctBuH co cT. 1064 I'K P® Bpen, npuurHEHHBIN TMYHOCTU WM UMYILLIECTBY I'pa)KJaHUHA, a TaK)Ke
Bpe/l, MPUYMHEHHBII UMYIIECTBY FOPUIUYECKOTO JIUIIA, TOJICKUT BO3MEIICHUIO B ITOJIHOM 00b-
eMe JIULOM, NpuYMHUBIIKUM Bped. [lo oOuiemy mpaBuily IpUYUHEHHBIA Bpel BO3MEIIACTCS JIH-
1IOM, €r0 MPUYUHUBIINM, HO 3aKOHOM 00S13aHHOCTH BO3MEILICHUS BPEIa MOKET ObITh BO3JIOKEHA
Ha JIPYTUX JIUI, HE SBIISIOMUXCS MPUUUHUATESAIMA Bpeaa. FOpuaudyeckoe JUI0 Beerja HeCeT OT-
BETCTBEHHOCTH 32 CBOMX PAOOTHHUKOB, T.€. BO3MEIIACT BPE/l, IPUIMHECHHBIN €ro pabOTHUKOM IPU
WCTIOJTHEHUH TPYJOBBIX (CIYKEOHBIX, TOHDKHOCTHBIX) 00si3anHOCTeH (cT. 1068 'K PD).

WHpIMH OCHOBaHUSMU BO3ZHUKHOBEHHUS 0053aTeNbCTB, YkazaHHbIMU B 'K PO, sBnstorcs:

1) HeocHoBaTensHOe oboramenue (mm. 7 m. 1 cr. 8, cr. 1102);

2) ogaocTopouuss caenka (mm. 1 m. 1 cr. 8 u cr.cr. 155, 156);

3) aKThl TOCYJapCTBEHHBIX OPraHOB M OPraHOB MECTHOTO CaMOYIpPAaBIIEHHUS, KOTOpHIE
MPEyCMOTPEHBI 3aKOHOM B Ka4eCTBE OCHOBAHUSI BOSHHUKHOBEHHS TPaXJIaHCKHUX MpaB U 00s3aH-
HocTted (. 2 . 1 cT. 8);

4) cyneOHOe pelieHre, YCTaHOBUBIIIEE TPaXKIAaHCKHE TTpaBa M 00s3aHHOCTH (. 3 m. 1 cT.
8);

5) coObITHSI, ¢ KOTOPBIMH 3aKOH WJIM MHOM NMPABOBOW aKT CBSI3bIBAET HACTYILJICHHUE Ipax-
JTAHCKO-TIPABOBBIX mocieacTuii (. 9 m. 1 cT. 8);

6) WHBIE ISHCTBUS MPaKIaH U opuardeckux aui (mm. 8 m. 1 cr. 8).

9.2. CtopoHbl 00s13aTe1bCTBA

Ornpenenenne 00s13aTeNbCTBA MPEINOaraeT CylecTBOBaHHE B 00s3aTEIbCTBE JABYX CTO-
POH: 00513aHHON BBIMOJHUTH JAECWCTBUE W UMEIOIIEH MpaBo TpeOoBaTh MCHOIHEHUS. CTOPOHBI
00s3aTeNnbCTBA MONYYUIIU B IIPaBe U 3aKOHOAATENIHCTBE CIEUAIbHBIE HAMMEHOBAHMS: JODKHHUK
U KpeauTop. JIOIKHUKOM SIBJISIETCS JIMIO, KOTOPOE 0053aHO COBEpIIATh B MOJb3Y APYTroro Juna
JNEUCTBUS MO TMepesaye MMYIIECTBa, BBIIOJIHEHUIO PaOOThl U T.M. (MCHOIHSET 00s3aTENBCTRO).
Kpeautopom sBrsieTcss IuI0, UMEIOIEe PaBO TpeOOBaTh OT JOKHUKA MCIIOTHEHUS €ro 00s-
3aHHOCTH.

B Bo3Me3qHBIX JOroBOpax Kakaash U3 CTOPOH OJHOBPEMEHHO SIBJSETCS M JIOJDKHUKOM, U
kpeautopoM. Cormacuo 1. 2 cr. 308 I'K PO, ecnu kaknmas U3 CTOPOH MO JOTOBOPY HECET 00s-
3aHHOCTH B TIOJIB3Y APYTO CTOPOHBI, OHA CUUTACTCS AOJDKHUKOM JPYroi CTOPOHBI B TOM, YTO



o0s3aHa clienarh B ee Moyb3y, U OJHOBPEMEHHO €€ KPeIUTOPOM B TOM, UTO UMEET IIPaBO OT Hee
TpeOOBaTh.

Ilpumep. B noroBope KyIM-IpOAaKy MPOJABEI] SBISETCS JODKHUKOM B 00s3aTEIIbCTBE
Mo Iepejavye MMYIIECTBA M KPEIUTOPOM B 00s3aTENBLCTBE MO yIUIATE JCHEr, a MOKYIaTeb,
HA00O0POT, SIBJISIETCS TOJDKHUKOM B 00s3aTENILCTBE IO YIUIATE JICHET M KPEIUTOPOM B 00sI3aTElb-
CTBE 10 Nepeaye MMYILECTBa.

MHo>KecTBEHHOCTD JIUI B 00s13aTenbeTBe. Kak nmpaBuio, CTOpoHOM 00s13aTeNbCTBA ABIISET-
csl OJHO JHILO (CYyOBEKT), HO B KayecTBe KaXKIOW U3 CTOPOH 0053aTelbCTBAa - KPEAUTOpa HIIU
JIOJDKHUKA — MOT'YT OJTHOBPEMEHHO BBICTYIATh U HECKOJIbKO JuIl (11. 1 ¢T. 308 'K PD).

[To o6memy mpaswmiy (ct. 321 'K P®), ecnu B 00513aTeNbCTBE YIaCTBYIOT HECKOJIBLKO Kpe-
JUTOPOB WJIM HECKOJIBKO JIOJDKHUKOB, TO KaXJbI M3 KPEAUTOPOB MMEET MpaBO TpeOOBATH HC-
MOJTHEHUS, a KaXK]IbI U3 JTOJDKHUKOB 00s3aH MCIIOJIHUTH 00S3aTENIbCTBO B PaBHOM JI0NE C ApPY-
rUMH (J1071€BO€ 00sI3aTENBbCTBO), €CIIM M3 3aKOHA, MHBIX MPABOBBIX aKTOB WM YCJIOBH 00s3a-
TeNbCTBA HE BbITEKaeT MHOe. Ho nanHOe mpaBmiio MPUMEHSETCs JHIb B OTHOLIEHUSX, HE CBs-
3aHHBIX C MPEANPUHUMATEIBLCKON JeaTeabHOoCThI0. CornacHo cr. 322 'K P® o6s3aHHOCTH He-
CKOJIbKUX JOJDKHHMKOB IO 00SI3aTENIbCTBY, CBSI3AHHOMY C MPEANPUHUMATEIBCKON AESTeIbHO-
CTBIO, PABHO KaK M TPeOOBaHMS HECKOJIBKHUX KPEIUTOPOB B TAKOM 00SI3aTENIbCTBE, SBISIOTCS CO-
JTUJAPHBIMH.

[Tpu comumapHOl 003aHHOCTH JOKHUKOB KPEJIUTOP BIPaBE TPEOOBATH MCTIOTHCHHS KaK
OT BCEX JIOJDKHMKOB COBMECTHO, TaK M OT JIOOOT0 U3 HUX B OTACIHHOCTH, IPUTOM KaK IOJHO-
CThIO, TaK U B yacTH jpouira (ct. 323 'K P®). Mcnonnenue conunapHoi 0083aHHOCTH MOJTHOCTHIO
OJIHUM M3 JIOJDKHUKOB OCBOOOXK/Ia€T OCTABHBIX JOJDKHUKOB OT MCIIOHEHUS KPEAUTOpY, a yKa-
3aHHBIN JIOJDKHUK, UCTIOJIHUBIIUI COMUAAPHYIO 005S3aHHOCTD, PUOOPETAET MPaBO TPeOOBAHUS K
OCTaJIbHBIM JOJKHUKAM B PAaBHBIX JOJISIX 32 BHIYETOM JIOJIH, MAJArOIIel Ha HEro caMoro, eciu
WHOE HE BBITEKAET U3 OTHOUICHUI MEXAY COMUAApHBIMU JoJuKHUKaMHU (cT. 325 'K PO).

[Tpu conumapHocTH TpeOoBaHUs 1000 U3 CONMMIAPHBIX KPEIUTOPOB BIPaBE MPEAbSIBUTH
K JIOJDKHUKY TpeOoBaHue B moiaHOM oOobeme (cT. 326 'K P®D). Ucnonnenue o0s3aTenscTBa mnosi-
HOCTBIO OJJTHOMY M3 COJIMJIAPHBIX KPEIUTOPOB OCBOOOKIACT TOJDKHUKA OT WUCIIOJHEHHS OCTallb-
HBIM KpPEIUTOpaM, MpUUYEM JI0 TPEIBIABICHHUS TPEOOBaHUSI OJHUM U3 COJUIAPHBIX KPEIUTOPOB
JIOJDKHUK BIIPABE UCIOIHATH 00s3aTENIbCTBO JIIOOOMY M3 HUX IO cBoeMy ycMoTpeHuto. Cou-
JTApHBIN KPeIUTOp, MOTYyYUBIINI UCTIOTHEHHE OT JOJDKHUKA, 005S3aH BO3MECTUTh IPUYHUTAOIIE-
€csl IPYrUM KpeaUuTOpaM B PaBHBIX JIOJISIX, €CIM MHOE HE BBITEKAET U3 OTHOLICHUIN MEX1y HUMHU.

VYyactue B 00s3aTeIbCTBE TPEThUX JHIl. HecMoTps Ha TO, YTO CTOPOHAMHU 00S3aTENHCTBA
SBIISIOTCS JOJDKHHUK M KPETUTOP (JIBa JIMIIA), B HEKOTOPBIX 0053aTENbCTBAX YYACTBYIOT U APYyTHE,
KOTOpBIE TIOJIYYHIIU B MPABE HA3BAHUE «TPETHH JIUIIAY.

B 3aBucuMocTH OT XapakTepa ydacTusi TPEThUX JIUIl 00s3aTEIbCTBA MOTYT OBITh pa3jierie-
HBI Ha CIIEYIOIINE BUIBI:

- 00513aTeNbCTBA B MOJB3Y TPETHUX JIUIL;

- 00s13aTeNbCTBA, UCTIOTHIEMBIE TPEThEMY JIUILY;

- 00s13aTeNbCTBA, UCTIOTHIEMbBIE TPETHUM JIMIIOM.

Obs3arenbcTBa B nosb3y TpeTbux juil. CornacHo 1. 3 c1. 308 'K PO B ciyuasx, npexny-
CMOTPEHHBIX 3aKOHOM, HHBIMHU MPABOBBIMU aKTaMU WUJIU COTJIAIIEHUEM CTOPOH, 00s3aTEIbCTBO
MOXXET CO3/1aBaTh JJIS TPETHUX JIMI] MPaBa B OTHOIICHUH OJIHON WJIM O0EUX CTOPOH 00s3aTelb-
ctBa. Kak mpaBmiio, 0053aTenbCcTBa B MOJIB3Y TPETHUX JIMI] BOSHUKAIOT U3 JI0TOBOpa. JloroBopom



B II0JIb3Y TPETHETO JIMIA MPU3HAETCS JOTOBOP, B KOTOPOM CTOPOHBI YCTAaHOBHIIM, YTO TOJIKHHUK
00s13aH IPOU3BECTH UCTIOTHEHHE HE KPEAUTOPY, a YKa3aHHOMY WJIM HE YKa3aHHOMY B JOTOBOpE
TPEThEMY JIMIY, HIMCIOIIEMY TIPaBO TPEOOBATh OT JOJKHHUKA UCTIOTHEHHS 0053aTeIhCTBA B CBOKO
nosb3y (ct. 430 'K PO).

Hcnonmuaenue o06s3aTeNIbCTBA B MOJIB3Y TPETHETO JIMIIA HE 03HAYAET 3aMEHYy CTOPOHBI (Kpe-
JTUTOpa) B 00s13aTENbCTBE, MTOCKOJIBKY B TOM Ciy4ae, KOra TPeThe JUI0 OTKa3aloch OT MpaBa,
MPEIOCTABIEHHOTO MY I10 JOTOBOPY, KPEAUTOP MOXKET CaM BOCIIOJIb30BAThCS 3TUM IIPaBOM, €C-
JIM 3TO HE IPOTHUBOPEUYMUT 3aKOHY, HHBIM MPABOBBIM akTaM u oroBopy (1. 1 ct. 430 'K PD).

OO0s3aTenbCcTBa, HCIONHIEMbIE TpeThbeMy Juily. O0si3aTeNnbCcTBa B IMOJIB3Y TPETHUX JIMIL
HAJI0 OTIUYATh OT 0053aTeNbCTB, KOTOPHIE HCIIOTHSIIOTCS B OTHOIICHUU TPEThero juia. B o0s3a-
TENHCTBAX B MOJb3Y TPETHUX JIUI[ Y 3TUX TPETHUX JIUI] CYIIECTBYET MPaBO TPEOOBAHUS HCIIOTHE-
HUS 0053aTeIbCTBA B CBOIO MOJIL3Y. HO CyIecTBYIOT ciiydau, pH KOTOPHIX 00s3aTeIbCTBO HC-
MOJTHSIETCS. B TOJIB3Y KPEAUTOpa, HO (aKTUYSCKUE ACHCTBHS IO Mepeaade UMYIIECTBa, yIjiaTe
JIEHeTr JOJKHUK OCYIIECTBIISIET B OTHOIIEHUU TpeThero suna. Coraacuo ct. 312 'K P® o6s3a-
TEJIBCTBO JIOJKHO OBITh UCIIOTHEHO KPEIUTOPY UM YIIPABOMOUYEHHOMY UM HA 3TO JHIY (TPeTh-
emy suily). B nanHoMm ciydae TpeTbe JUIO HE MPUOOpETaeT B OTHOUICHUM JODKHUKA KaKHX-
an6o npaB TpeOOBaHUs, MOCKOJIbKY MOIYYaeT UCIOIHEHUE MO0 MPSIMOMY YKa3aHHIO KPEAUTOPA.
OTHoLIEHUS KpEeUTOpa U TPETHETO JIMILIA MOT'YT OBITh OCHOBAHBI Ha APYroM 00s3aTeNbCTBE WU
Ha UHBIX OCHOBAHUSIX.

OO0s3aTenbCTBa, UCMOMHIEMbIE TPEThUM JHIOM. O0s3aTenbcTBO MEXKIY KPEIUTOPOM H
JIOJDKHUKOM CO3JIaeT JUISl TPETHETO JIMIa MpaBo TpeOOBaTh UCIIOIHEHHUS, HO HE BO3JIaraeT Ha He-
ro Hukakux ods3anHocreii. Cormacuo 1. 3 ¢1. 308 'K PO 00s13arenscTBO HE co3aaeT 00s13aHHO-
CTE 7S JIMII, HEe YYaCTBYIOIIMX B HEM B KaueCTBE CTOPOH (1t TpeThux nun). Ho ecnu u3 3ako-
HA, UHBIX MPABOBBIX AaKTOB, YCIOBHI 00s3aTENbCTBA HE BBHITEKAET OOSI3aHHOCTH JIOJDKHUKA HC-
MOJIHUTH 00513aTENbCTBO JINYHO, TO MCIOTHEHUE 0053aTeIbCTBA MOXKET OBITH BO3JIOKEHO JOJIK-
HUKOM Ha TpeTbe nullo (1. 1 ct. 313 TK PD).

Bo3znoxxenne UCMONHEHHsT Ha TPEThE JIUI0 HE MPUBOIUT K 3aMEHE JIOJDKHUKA, MTOCKOIBKY
TPEThE JIMIIO OCYIIECTBISAET JIUIIb (haKTHUYECKUE NEHUCTBHS MO Mepeavye MMYIIECTBA U yIjiaTe
JIEHET, HO HE CTAHOBUTCSI 00s3aHHBIM 10 OTHOIICHHIO K KpeauTopy. CoriacHo ct. 403 'K PO 3a
HEWCIIOTHEHUE WJIM HEHAJIeKallee UCTIOTHEHNE 0053aTeNTbCTBA TPETHUMHU JIMIIAMH, Ha KOTOPBIX
OBLJIO BO3JI0KEHO UCIIOTHEHHE, OTBEUaeT JOJDKHUK, €CITU 3aKOHOM MPsIMO HE YCTaHOBJIEHO, UTO
OTBETCTBEHHOCTb HECET TPEThE JINLIO, SABISAIOIIECECS HETOCPEACTBEHHBIM UCIIOTHUTEIIEM.

9.3. Ilepemena Jinn B 00s13aTe/IbCTBE

B nepuon neiictBus 00s13aTeNbCTBA CYHIECTBYET BO3MOXKHOCTh 3aMEHbl YUAacCTBYIOLIUX B
HEM JIUL[ IPU COXPAHEHUH CAMOT'0 00s13aTENbCTBA, IOCKOJIbKY OCHOBOM 00513aTeNIbCTBA SBIISIETCS
UMYILECTBEHHBI UHTEPEC CTOPOH, & HE JIMYHBIE OTHOIIEHHUS. 3aKOHOIaTENIbCTBO MpeAycMaTpH-
BaeT BO3MOKHOCTb 3aMEHbI, KaK KpEeUTOpa, Tak U JOJKHUKA.

3aMeHa KpeJuTopa 03HA4aeT, YTo JIMIIO, SBJIAIOLIEECS KPEAUTOPOM, BHIObIBAEeT U3 00s3a-
TEJIbCTBA, a IPUHAJIEKAIIee eMy MpaBo (TpeboBaHMe) nepenaeTcs apyromy jauiy. CoriacHo cr.
382 I'K P® mpaBo (TpeboBaHue), mpuHaAIekallee KpeaUuTopy Ha OCHOBAaHUHM 0053aTeNbCTBa,
MOYET OBITh IEPEAAHO UM JPYroMy JIMILy MO cienke (YCTynKa TpeOOBaHUs ) UK MEPEUTH K ApY-
rOMy JIMIly Ha OCHOBAHUU 3aKOHA.



VYerynka TpeOoBaHUs IPEACTABISIET COO0M 3aMEHY KpeauTopa B 00sS3aTEIbCTBE B PE3YITb-
Tare COBEPIICHUS KPEIUTOPOM COOTBETCTBYIOIIEH CHEJIKH, KaK MPaBUIIO, MYyTEM 3aKIIOYEHUS
JIBYCTOPOHHEIO COTJIAleHusl (O0roBopa) MEeXy MPEeKHUM U HOBBIM KpeauTtopamu. B Teopuu
npaBa JOrOBOP YCTYIKH TpeOOBaHMS HA3bIBACTCS LIECCHEH, a €€ CTOPOHBI — LEACHT (IPeKHUN
KpEJIUTOp) U LIECCUOHApUii (HOBBIN KPEAUTOP).

JloroBop ycTynku TpeOOBaHHUA JOJKEH OBITH COCTaBjeH B MUcbMeHHON (popme. CoriacHo
ct. 389 'K P® ycrynka TpeGoBaHMsI, OCHOBAaHHOTO Ha CJIEIKE, COBEPIICHHON B MPOCTON MHUCH-
MEHHOU (opme, ToKHA OBITH COBEPIIEHA B COOTBETCTBYIOLIEH MUChbMEeHHOU (popme. YcTymka
TpeOOBaHUS 110 OPJEPHOI LIEeHHOW Oymare coBepiaeTcsi B 0coboit popme - myrem MHAOCCAMEH-
Ta (MepeaaToyHol HaAIIMCK) Ha 3TOU LeHHo! Oymare (1. 3 cT. 146 'K PD).

VYcerynka TpeOoBaHUS KPEIUTOPOM JIPYTOMY JIMIYy HE JOMYCKAeTCsl, €CIi OHA MPOTUBOPE-
YUT 3aKOHY, WHBIM TPAaBOBBIM aKTaM WM JoroBopy. He momyckaercs Taxke 0e3 coriacus
JOJDKHUKA YCTYIKa TpeOOBaHMS MO 005S3aTENbCTBY, B KOTOPOM JIMYHOCTh KPEIUTOPa UMEET CYy-
[IECTBEHHOE 3HAUEHUE ISl JODKHHUKA WM MOJIyY€HUE COTIIAacHsl JOJKHHUKA MPEAYCMOTPEHO 3a-
KOHOM WJTU J0TOBOpOM. TO eCTh 10rOBOpOM MOKET ObITh YCTAHOBIICH 3alpeT Ha Mepeaavy mnpas,
BBITEKAIOIINX U3 3TOTO JOTOBOPA, TPEThEMY JIUILY.

Ilpumep. TpeboBaHMe K rapaHty, IpUHAJICKAIIEE JUIy HA OCHOBAaHWU OaHKOBCKOH ra-
paHTHH, HE MOXET OBITh MEpPEIaHO IPYroMy JIHILY, €CIH B TapaHTUU HE MPEAYCMOTPEHO HHOE
(ct. 372 TK PO).

Bo Bcex ocTanmpHBIX CiTydasix Ui COBEPILEHHs YCTYNKH TpeOoBaHHs HE TpeOyercs Mmoiry-
YEHUsI corjacHsl JOLKHMKA, IOCKOJIBKY €My, Kak MpaBuilo, 0e3pa3iinyHo, KOMY HCIIOIHITH 005-
3aTe’IbCTBO. 3aKOH JIUIIb 00SI3bIBAET KPEAUTOPA YBEIOMUTD JOJKHHUKA O COCTOSIBIICHCS YCTYIIKE
TpeOOBaHMS.

[IpaBo mepBOHAYAIBLHOTO KPEAUTOPA MEPEXOJUT K HOBOMY KPEAUTOPY B TOM 00bEME U Ha
TeX YCJIOBUAX, KOTOPBIE CYIIECTBOBAIM K MOMEHTY Iepexoia Mpasa, BKIIoUas rpasa, o0ecreun-
BalOII[ME UCMOHEHUE 0053aTeNbCTBA, IPABO HA HEYIJIAYCHHBIE MTPOLIEHTHI, a TAKKE IPYTHE CBSI-
3aHHbIE ¢ TpeOoBaHMEM NpaBa. [lepBoHaUaNbHBIN KpEAUTOP MEepeaaeT Bce MpaBa TPeOOBaHUS IO
0053aTeNbCTBY U CaM BBIOBIBAET U3 00s3aTENIbCTBA, a, CIEI0BATENIbHO, JUIIAETCS BO3MOXKHOCTH
TpeOOBaTh C IOJDKHUKA KaKOT0-JIMOO UCTIOTHEHUS.

Jlns nepenaun cBOMX MpaB MEPBOHAYAIBHBIN KpeIuTop o0s3aH MepenaTh HOBOMY KpellH-
TOpY BCE JOKYMEHTBHI, YI0CTOBEPSIOLINE MTPaBO TPEOOBaHMs, U COOOIIUTH CBEJACHUS, UMEIOIIHE
3HAUEHUE TSl OCYIIECTBJICHHS TPEOOBaHUS.

[TepBoHaYaNbHBIN KPEAUTOP, YCTYNMHUBIIUN TpeOOBaHNE, OTBEYAET Mepe]] HOBBIM KPEAUTO-
POM 3a HEJEHCTBUTENHHOCTh MEPEIaHHOTO eMy TPeOOBaHUS, HO HE OTBEUYAET 32 HEHCIIOJHEHUE
3TOro TpeGOBaHMs JOJKHMKOM, KPOME Cilydas, KOTJa MepBOHAYAIbHBIA KPEIUTOp MPUHSI Ha
ce0s1 MOPYUUTENHCTBO 32 JOKHUKA Tiepea HOBBIM KpeauTtopoM (cT. 390 'K P®D). To ects nep-
BOHAUaJIbHBIA KPEAUTOP TapaHTUPYET, UTO JAHHOE 005S3aTeIbCTBO JACUCTBUTEIBHO CYIIECTBYET,
HO HE TapaHTUPYET UCIIOJIHEHUE JOKHUKOM BO3JI0KEHHBIX Ha HEro 00sS3aHHOCTEH.

[lepeBon monra siBIsieTCS 3aMEHOM OIDKHUKA B 00s3aTenbeTBe. CormacHo ct. 391 'K PO
NepeBo JOKHUKOM CBOETO JI0JTa Ha JIPYroe JUILO JOMYCKAeTCs JIMIIb C COTJIacus KpeauTopa,
MOCKOJIBKY KpeIuTOpy He O0e3pa3iuyHO, KTO HCIONHSAET 005S3aTeNbCTBO U HECET OTBETCTBEH-
HOCTb 3a €r0 HEUCIIOJHEHHE.

[lepeBoj moinra sIBASIETCS TPEXCTOPOHHEH CHENKOW (JI0rOBOPOM), B KOTOPOM YYacTBYIOT
KpeIuTOp, NMEepBOHAYAIBHBIA W HOBBIA TOJDKHUKH. [lepeBona monra, kak MpaBWiIo, SIBISETCS pe-



3yJBTATOM CYIIECTBOBAHMS MEKIY MEPBOHAYAIBHBIM M HOBBIM JTOJDKHUKOM HWHOTO 00s3aTeib-
CTBa, IJI UCTIOJIHCHHUA KOTOPOI'0 U OCYIICCTBIIACTCA ICPEBOA 10JITa, IO3TOMY, KaK IMIPaBUJIo, IIpHU
nepeaadyc goJra HepBOHa‘IaJIBHBIfI AOJDKHHUK HE YIIAUUBACT HOBOMY HOJDKHUKY KaKI/IX'JII/I6O ac-
HEXKHBIX CPEJICTB.

Ilpumep. TlepeBooM J10ra MOXKET OBITH TOTAIllCHa CYIISCTBOBABIIAs paHEEe 3a0JDKCH-
HOCTh HOBOT'O JIOJDKHUKA TIepe]l IEPBOHAYATLHBIM JIOJDKHHUKOM.

9.4. [lopsiIOK UCIIOJIHEHUSA 00513aTEIbCTB

HcnonHenneM o00s3aTelIbCTBA HA3BIBAIOT BBHIMOJHEHHE MPEAYCMOTPEHHBIX O0s3aTeNb-
crBoM aerictBuii. CornacHo cT. 309 I'K P® o0s3aTennpeTBa JOMKHBI MCIIOIHATHCS HAJIEKAILMM
00pa3oM B COOTBETCTBUU C YCIOBUSMHU O0S3aTENHCTBA M TPEOOBAHHMSIMH 3aKOHA, UHBIX MPABO-
BBIX aKTOB, a TIPH OTCYTCTBUU TaKUX yCJIOBHIA M TPEOOBAHMIA — B COOTBETCTBUU C OOBIYASIMHU JIC-
J0BOTO 000pOTa MITM MHBIMU OOBIYHO MPEABSBIIEMBIMEI TPEOOBAHUSMHU.

Hannexariee ncnoHeHne 0043aTeNbCTBA 03HAYAET, YTO 00A3aTENLCTBO JOIKHO OBIThH HC-
MOJIHEHO HaJAJeXalumM o0pa3oM (cmocoOoM), HaANEKalIUM JIHIIOM HaJJIeXalleMy Uy, B
HaJUIe)KAIEM MECTe U B HaJJIC)KAIIIEe BPEMSI.

Cnioco6 ucnosHeHus 00s3arenbeTB. McnomHenne o0s3aTenbcTBa HAUISKANUM 00pa3oM
(crtocoboM) O3HAYAET, UTO JODKHHUK 0053aH COBEPIIUTH UMEHHO T€ JCHCTBHS U B TOM IOPSIKE,
KaK 3TO OBUIO IPEyCMOTPEHO 0053aTEeIBLCTBOM. 3aKITFOUAast JOTOBOP M BCTYIIAsl B 00s13aTEIIbCTRO,
JOJDKHUK HaMEPEBACTCSI €ro MCIONHUTE. HO BIpaBe M KPEAUTOP 3aCTaBUTH JIOJDKHUKA BBITIOJ-
HUTH B3SThI€ Ha ce0s1 00SA3aHHOCTH MJIM BCE-TAaKH JOKHUK MMEET BO3MOXKHOCTH OTKA3aThCsl OT
ucroHeHus obs3aTenbcTBa B nanpHermemM? B cr. 310 'K PO coxeprxaTcst 18a npsMo MpOTUBO-
MOJIO’KHBIX MpaBMiia 00 OJTHOCTOPOHHEM OTKa3e OT MCIOJHEHHS 005S3aTeNbCTBA: JOIMYCTUMOCTh
Y HEIOyCTUMOCTh OTKa3a OT UCIIOJIHEHUs 00s3aTenbCcTBa (Tad. 4).

Tabnnna 4 OTKa3 oT HCIOJIHEHHS 0053aTeIbLCTBA

Henonmycrumocts oTKasza JomycTuMocTh OTKa3a

OaHOCTOPOHHUH OTKa3 OT UCTIOTHEHUS OaHOCTOPOHHMI OTKa3 OT UCTIOJTHEHUS 005-
00s13aTeIbCTBA U OJJTHOCTOPOHHEE U3Me- | 3aTeIbCTBA, CBA3AHHOTO C OCYIIECTBICHUEM
HEHME €0 YCIOBUM HE JIOIYCKAIOTCs, 32 | €r0 CTOPOHAMU IIPENIIPUHUMATEINBCKOM Aes-
HCKJIIOUEHHUEM CIIy4aeB, IPEAYCMOTPEH- | TEIBHOCTH, U OJTHOCTOPOHHEE U3MEHEHUE
HBIX 3aKOHOM YCIIOBUHM TaKOTO 0053aTENIbCTBA JOMYCKAIOTCS
B

CIy4dasix, MPeIyCMOTPEHHBIX 3aKOHOM WJIN
JIOTOBOPOM, €CIIM UHOE HE BBITEKAET U3 3aKO-
Ha WJIM CyIIecTBa 00s3aTeIhCTBA

Paznuumne mMexay ykazaHHBIMU TIPAaBHJIAMU 3aKIIOYAE€TCS B TOM, KTO SIBIISETCS CTOPOHAMU
00s13aTeNbCTBA, U KaKUE OTHOIICHMS JaHHOE 00s3aTeNbCTBO perynupyeT. Ecnu o0s3aTenbCcTBO
BO3HHKAET HAa OCHOBAaHUHU JOTOBOpPA MEXKIY IOPUIUYECKHUMH JUIAMHU WA WHIUBUIYIbHBIMU
NpeaAnpruHUMATCIIAMU TIPU OCYIIECCTBIICHUN HWMU Hpe)IHpHHHMaTeHBCKOﬁ JACATCIIbHOCTH, TO B
JTAHHOM CJTy4ae BO3MOXXHOCTh OJHOCTOPOHHETO OTKa3a OT WCIIOJIHEHHS 00s3aTenbCcTBa HIIH O/
HOCTOPOHHETO M3MEHEHUS YCIOBUU MOXKET OBITh IPETYCMOTPEHA TOTOBOPOM.

Ecnu momkHUK HE MCMONHIII 0053aTebCTBO (OTKA3ajCcsl OT MCIOJHEHUS 0053aTeNbCTBA),
OH MOKeT OBITh OCBOOOXKIEH OT MCIIOHEHUS 00s3aTeNbCTBA B HATYpe, €CITU BOSMECTUT KPEIH-



TOpY MOHECEHHBIE UM YOBITKH M YIUIATUT YCTaHOBJICHHYIO HEYCTOMKY, €CJIM MHOE MOJIOKEHHE He
MPEAYCMOTPEHO 3aKOHOM WK JOTOBOpOoM (11. 2 cT. 396 'K PD).

B cuity 06s13aTenbCcTBa KpeAUTOP MOTYYaeT MPaBo Ha OMpPEAeNICHHOE ICHCTBHE CO CTOPOHBI
JOJDKHUKA, HO HE TOJy4aeT HUKAKMX IIpaB Ha JMYHOCTb CAMOI'0 JIOJDKHHUKA, [103TOMY IIpU HEUC-
NOJTHEHUU 0053aTeNbCTBA KPEAUTOP MMEET BO3MOXHOCTh KOMIIEHCHPOBATh CTOMMOCTH yTpa-
YEHHOI'0 TpaBa, HO HE BIPaBe BO3JCHCTBOBATH HA JIMYHOCTD JOJDKHUKA (3aCTaBUTh €r0 CTPOUTH
JIOM, TTIOCTaBUTh TOBAp U T.1I.).

VYkazanHnoe npaBuiio chopmynupoBano B cT. 397 'K P®D, cormacHo KoTOpoii B cirydae He-
WCIIOJTHEHUS JTIOJDKHUKOM 00s13aTENIbCTBA M3TOTOBUTH M IEpeAaTh Bellb B COOCTBEHHOCTb WIIU
MOJIb30BAHNE KPEAUTOPY JHOO BBIMOJHUTH JUIsI HETO ONPEACICHHYIO pabOTy WM O0Ka3aTh eMy
YCIIYTy KPEIUTOp BIIPaBE MOPYUYUTH BBIIOJHEHUE 0053aTENbCTBA TPETHUM JIMIIAM 32 Pa3yMHYIO
[IEHY JM0O0 BBIOJHUTH €r0 CBOMMH CHJIAMH M HOTPEe0OBaTh OT JIOJDKHMKA BO3MEUICHHUS ITTOHe-
CEHHBIX HEOOXOJIMMBIX PACXO0/0B U JAPYIHX YOBITKOB, €CJIM MHOE HE BBITEKACT M3 3aKOHA, WHBIX
MIPABOBBIX aKTOB, JOTOBOPA MJIH CYIIECTBA 003aTEeNbCTRA.

Cnoco0 ucrnonHeHusi 0043aTeNbCTBA BKIIOYAET U TO, KaK JOJKHO HCIONHATHCA 00s3a-
TEIbCTBO: B 1eaoM uiM 1o yactsMm. CornacHo cr. 311 'K P® kpenutop BnpaBe HEe IPUHUMATH
UCIIOJTHEHUS 00s13aTeNbCTBA 110 YacTSIM, €CIIM MHOE HEe MPEAYCMOTPEHO 3aKOHOM, MHBIMH MPaBo-
BBIMU aKTaMH, yCJIOBUSIMHU 0053aTENbCTBA W HE BBITEKAET M3 OOBIYAEB JIEIOBOTO 000pOTa MU
cyliecTBa o0s3aTenbeTBa. 1o €CTh, €CIM B 3aKOHE WJIM JIOTOBOPE HE MPEAYCMOTPEHO WHOE, HC-
MOJTHEHHE 0053aTeNbCTBA B YACTH CYMTACTCS HEHAUICKAIIUM HCTIOIHEHUEM, TIOATOMY JOJDKHUK
00s13aH UCHOJIHUTH 0053aTENbCTBO HE 10 YacTsIM, a Cpa3y B LIEJIOM, JIa)KE€ B TOM CIlydae, €CiH
MpeIMeT UCIIOTHEHUS U AOMYCKAeT JIeIeHHUE.

Ilpumep. 11o noroBopy 3aiiMa 3aeMIIUK 00s13aH BO3BPATUTh 3aMMOJIABIly BCIO CYMMY 3aii-
Ma eIMHOBPEMEHHO, €CJIM HHOE HE YCTAHOBJICHO JOTOBOPOM.

CyObeKTbl UCTIONHEHUs 00s13aTenbcTB. O0S3aTENIbCTBO OMIKHO OBITH MCIOJIHEHO Hajsie-
JKaIUM JIMLOM HaJUIeXalleMy JIMLY, T.€. JOJKHUK JINYHO 0053aH MPOU3BECTH UCIIOJIHEHUE Kpe-
JUTOPY, KOTOPBIN 00s3aH JMYHO NPHUHATH UcHoNHEeHHe. OOA3aHHOCTh JOJKHUKA HCIIOIHUTH
0053aTeNbCTBO JIMYHO MOXKET OBbITh MPETyCMOTPEHAa 3aKOHOM, MHBIM IIPABOBBIM AaKTOM HWIJIH
ycioBusiMu (cymectBoM) obsizatenberBa (1. 1 ct. 313 'K P®). B atux cnydasx He mpormyckaercs
3aMeHa JOJDKHHMKA WM BO3JI0KEHHUE UCIIOJIHEHUS Ha TPEThE JIUIIO.

Ho no o6memy npasuiy, cpopmynupoBasHoMy B 1. 1 c1. 313 'K P®, nucnonnenue o6s3a-
TEJIbCTBA MOXET OBITh BO3JIOKEHO JTOJDKHUKOM Ha TPEThE JIULO, U B 3TOM CIIyyae KpeauTop 00s-
3aH MPUHATH UCIOJHEHUE, IPENTIOKEHHOE 3a JOJDKHUKA TPEThbUM JuLoM. Ho 3a HencnonHeHne
WINM HEHaJUIeKallee UCIONHEHUEe 0053aTeNIbCTBA TPETHbUMHU JIMIIaMHU, Ha KOTOPBIX ObUIO BO3JIO-
JKEHO MCIIOJIHEHUE, BCE PABHO OTBEYAET JOJDKHHK, €CJIM 3aKOHOM IPSIMO HE YCTaHOBJIEHO, YTO
OTBETCTBEHHOCTb HECET TPEThE JIUIIO, SBIISAIOIICECS HETIOCPeACTBEHHBIM ncnoiaauTeneM (ct. 403
'K PD).

JlokHUK (MM TPEThE JIMIO, Ha KOTOPOE OBLIO BO3JIOKEHO HMCIOJHEHHE 0053aTeNIbCTBA)
00513aH UCIIOJIHUTDH 00s13aTEIBCTBO JTUYHO KPEIUTOPY, T.€. OH JOJDKEH yOeIUThCs, 4TO MPOU3BO-
JIUT UcTioNHEeHne Haanexanemy juny. Cornacho cr. 312 I'K P® nomkHuK BlipaBe NMpu MCHOJ-
HEHMHU 00513aTeNIbCTBA MOTPEOOBATh JOKA3aTEIBCTBO TOT0, YTO UCIIOJIHEHNE TPUHUMAETCS CAMUM
KPEAUTOPOM WM YIIPAaBOMOYEHHBIM MM Ha 3TO JIMI[OM, U HECET PUCK MOCIEACTBUNA HENPEIbsIB-
JICHUS] TaKOTO TpeOOBaHUS, €CJIM MHOU MOPSIOK HE MPETyCMOTPEH COIJIallleHHeM CTOPOH U He
BBITEKAET U3 00BIYAEB JIETIOBOTO 000POTA MIIH CYIIECTBA 00s13aTEIhCTRA.



B HekoTOphIX ciydasix HaJuIeKallUM HCIOJHEHHEM 00s3aTeNIbCTBA CUUTAETCS BHECEHHE
JIEHE)KHON CYMMBI WJIHM IIEHHBIX OyMar B JIEMO3UT HOTapuyca WM Cy/Aa, a HE HEMOCPEICTBEHHO
kpeautopy. Cornacto ct. 327 'K PO gomxHuUK BIipaBe BHECTH MPUUUTAIONIUECS C HETO JIEHBIU
WIH [IEHHbIC OyMaru B JCTO3UT HOTApUYyCa, a B CJIIyYasx, YCTAHOBICHHBIX 3aKOHOM, B JICTIO3UT
CyJla, €CITM MHaUe 0053aTeIHCTBO HE MOYKET OBITh HCIIOJIHEHO JTOJDKHUKOM.

Mecto ucnonnenus o0s3arenbcTB. O0s3aTeNbCTBO OYIET CUMTATHCA HaJUIeKalle UCHOJI-
HEHHBIM TOJBKO B CJIy4ae, €Clid OHO HMCIOJHEHO B HaJJieKalleM mecte. MecToM HCIOIHEHUs
00s13aTeNbCTBA HA3BIBAETCSI MECTO, B KOTOPOM JIOJKHHUK 00s13aH IIPOU3BECTH UCIIOJIHEHUE (Tiepe-
JaTh UMYIIECTBO, Pe3yJIbTaT BBIIIOJIHEHHOW pabOThl, YIIATUTh IEHbIH U T.1.). Onpenenenue Me-
CTa MCIOJHEHUSI — OJHO M3 BaXXHEHIIMX YCIOBHUH JIOOOTO JOTOBOPA, MOCKOJBKY CTOPOHAM He
0e3pa3nyHo, i€ UMEHHO JOHKHO MPOU30UTH ucnoyiHeHue. OT onpeiesieHuss MecTa UCIOJHe-
HUS BO MHOTOM 3aBHCHUT M CPOK MCIIOJIHEHHS], TaK KaK Ha JTOJDKHUKA MOXKET BO3JIaraThCsi JOMOJI-
HUTEJIbHAsL 00s13aHHOCTH IO JIOCTaBKE IMpeaMeTa 00s3aTeNIbcTBA K MECTY UCIOTHEHHS, a TaKKe
pacxo/bl 10 JOCTaBKe, a, CIe0BaTeNbHO, U LIeHa MpeAMeTa 00s3aTenbCeTBa (ToBapa, yciayru). B
TOM CIIy4ae, €clid JIOTOBOpP HE TMO3BOJISET OJAHO3HAYHO YCTAHOBHUTH MECTO HCIIOJIHEHUS 00s3a-
TEIbCTBA, HEOOXOIUMO OOPATUTHCS K MpaBUIaM, MPEAYyCMOTpeHHBIM B cT. 316 'K PO (Tabm. 5).

Tabmuua 5 MecTo ucnojiHeHus 00s13aTeIbCTBA

CyurHocTh 00s3aTeNbCTBA MecTo ucnosHeHus

O0s3aTenbCcTBO NepeaaTh HEABUXKUMOE | MecTo HaX 0K /IeHUs: UMYIIECTBa
UMYILECTBO (3€MEJIbHBIA y4acTOK, 3/1a-
HHE, COOPY)KCHHE H T.[I.)

O06s3arenbcTBO nepenaTh ToBap (MHOEe | MecTo ciaun UMYIIECTBa IEPBOMY I1€PEBO3-
UMYILIECTBO), IPEyCMaTPUBAIOLIEE €r0 | YUKY AJIsl JOCTABKH €r0 KPEAUTOPY
IIEPEBO3KY

Hnbie 00s3aTeIbCTBA npeaApuHUMaTEIA MecTo U3rOTOBICHUS WU XpaHCHUA UMYyLIC-
nepeaaTtb ToBap Ui HHOC UMYIICCTBO CTBa, €CJI1 OHO OBLIIO U3BECTHO KpEeauTopy B
MOMEHT BO3HHUKHOBCHUS 0053aTEIbCTBA

JleHexHOE 0053aTeNIbCTBO MecTo )XHUTENbCTBA IPAKIaHUHA — KPEAUTOpa
B MOMEHT BO3HUKHOBEHHS 00513aTENbCTBA
MecTo Hax0XACHUS KPEAUTOpa — FOPUIHYE-
CKOTO JIMIIa B MOMEHT BO3HUKHOBEHHUS 0053a-
TEJIbCTBA

Bce Apyrue 00s13aTeNbCTBA MecTo KUTEIbCTBA rpaxJiaHnHa — JOJKHUKA
MecTo HaXO0XICHUS HOPUINYICCKOTIO JIMIIA,

ABIAOIICTOCA JOJDKHUKOM

Bpems (cpok) ucnonmHeHus: o6s3aTenbeTB. O0s3aTENBCTBO JIOMKHO OBITH HCIIOIHEHO B
YCTaHOBJICHHBIN 3aKOHOM WJIM JIOTOBOPOM CpoK. Bpems ncnonHeHust 00si3aTebCTBAa HAa3bIBAETCS
CPOKOM HCTIOTHEHUS. 3HaYCHNE CPOKA UCTIOTHEHHUSI B TOM, YTO JIO0 HACTYIUICHHS CPOKa HHU Kpe-
JUTOp HE MMeeT IpaBa TpeOOBATh MCIOJIHEHHUs, HU JOJDKHUK He 00s3aH €ro UCHOJHSATh, B TO
BpeMs Kak MPHU HACTYIUIEHUHU CPOKa JIOJKHUK 00S3aH UCIOJIHHUTB, a KPEIUTOpP HE BIIPaBE YKIO-
HUTHCS OT IPUHATHS UCTIOJTHEHUSI.



JleiicTByrol1iee 3aKOHOAATEIBCTBO Pa3InYaeT 00s13aTENIbCTBA C ONPEACIEHHBIM CPOKOM HC-
MOJTHEHHUSI M 0053aTeNbCTBA, CPOK MCIIOIHEHHUSI KOTOPBIX OIpPEessieTcss MOMEHTOM BOCTpeOOoBa-
Hus. Haubonee pacnpocTpaHeHbl 00s3aTE€IbCTBA C ONPEICICHHBIM CPOKOM HCIOJIHEHHUS MyTeM
yKa3aHHs KOHKpETHOW Aathl uiau nepuoja BpeMmeHu. CornacHo 1. 1 cr. 314 I'K PO ob6s3arens-
CTBO, NPEAYCMATPUBAIOIIEE JEHb €r0 UCIOJHEHUS WIM MEpUOJl BPEMEHHU, B TEUEHHUE KOTOPOTO
OHO JIOJIKHO OBITh MCIIOJHEHO, MOJIIEKUT UCIIOTHEHHUIO B 3TOT JACHb HJIM COOTBETCTBEHHO B JIIO-
00lf MOMEHT B IpeJieax Takoro nepuoja. B Tex ciydasx, koraa o0s3aTenbCTBO HE IpeaycMar-
PUBAET CPOK €r0 MCIIOJHEHUS U HE COJAEPKUT YCJIOBUH, MO3BOJISIOLIUX ONPEAEIIUTh 3TOT CPOK,
OHO JIOJDKHO OBITH MUCIOJIHEHO corjiacHO cT. 314 'K P® B pazymHBIi CpOK MOCIe BO3HUKHOBE-
HUS 00s3aTenbcTBa. [IOHSATHE «pa3yMHBIN CPOK» HE Ompeaersiercs B 3aKOHoAarenbcTBe. 1lox
pasyMHBIM CPOKOM TTOHHUMAETCSI CPOK, HEOOXOIUMBIH ISl BBIOJHEHUS 1MOJI00HOTO 00s3aTeb-
CTBA, NPOJIOJKUTEIIBHOCTD JAHHOT'O CPOKa OIIPENENSIETCS B KaKJOM KOHKPETHOM Cllydae.

Kpome Toro, Moryt cymiectBoBaTh 00s3aTeNbCTBA, CPOK HCIIOIHEHHUS KOTOPBIX HE yCTa-
HOBJICH, a ompeneiseTcs MoMeHToM BocTpeboBanus. CoriacHo cT. 314 'K PO o6s3aTenbCcTBO,
CPOK UCTIOJTHEHHSI KOTOPOTO OMpe/elieH MOMEHTOM BOCTpeOOBaHNUs, a TaKkke 0043aTeNbCTBO, HE
WCIIOJTHEHHOE B Pa3yMHBIH CPOK, MOJKHHUK OOs3aH MCIOJHUTH B CEMHUIHEBHBIA CPOK CO IHS
MpeIbSABICHUS KPEAUTOPOM TpeOOBaHHS O €0 HCIIOTHEHUU, €CIIM MHON CPOK HEe YCTaHOBJIEH 3a-
KOHOM, MHBIM IIPABOBBIM aKTOM, OOBIYasMHU JIEJIOBOTO 000pOTa, YCIOBUSMH U CYIIECTBOM 00si-
3aTebCTBA.

Hapymenue ycTaHOBIIEHHBIX CPOKOB HCIOJIHEHMs 00s3aTelNbCTBa Ha3blBae€TCs MPOCPOU-
Kou. [IprueM IONyCTUTH IPOCPOUKY MOKET HE TOJIBKO JOJDKHUK, HO M Kpeautop. [Ipocpouka
WCIIOJIHEHUS SIBJISIETCS. OCHOBAHHMEM JUIsl IPUMEHEHHS YCTAaHOBJIEHHBIX 3aKOHOM WIIM JJOTOBOPOM
Mep OTBETCTBEHHOCTH U BO3MEIIEHUS, IPUYUHEHHBIX MMOTEPIIEBIIEH CTOPOHE YOBITKOB, a TAaK¥kKe
MIPUBOAUT K MEPEPACIPEACIICHUIO PUCKOB yTPAThl UCIIOJHEHUS.

9.5. Ob6ecneueHne HCMOJTHEHHUS 00513aTEJILCTB

[Tonsitne u crocoObl obecreueHust 00s3aTeNIbCTB. XOTsI BO3MEIEHUE YOBITKOB, TTIOHECEH-
HBIX KPEIUTOPOM B pe3yibTaTe HEUCIOJHEHUS 0053aTeNbCTBA TOJDKHUKOM, U Tak o0ecreynBa-
€TCsl BCEM UMYIIECTBOM JOJKHUKA, B PAJIE CITy4aeB dTOTO OBIBA€T HEIOCTATOYHO.

Jnst Toro 9ToOBI TapaHTUPOBATh KPEIUTOPY PEATbHOE HCIOJHEHUE 005S3aTeNbCTBa WM
o0ecreunTh BO3MEIICHUE TMOHECEHHBIX UM YOBITKOB B CiIydae HEHCIOIHEHHs 00s3aTeNbCTBa
TOJKHUKOM, B TPaXKJaHCKOM IpaBe MpPeayCMOTPEHBI OCOObIE MeEpbl, MOJYYHBIINE Ha3BaHHE
«CToCcOOBl  0OecTieYeHHs] HMCIONMHEeHUs 00s3aTenscTB». [paxmanckuii komeke P®D comepkut
OTIpe/ieNIeHHBIN MepedeHb MOAOOHBIX crocoboB (Ti1. 23). McnonHeHnue o0s3aTenbCTBa AOKHHU-
KOM MOXET OBITh OOECIIEUEHO CIEAYIONIMMU MEpPaMH: HEYCTOMKOM, 3aJI0rOoM, ylepKaHUeM
MMYIIECTBA JIOJDKHUKA, IOPYYUTEIHCTBOM, OAHKOBCKOM rapaHTHEH, 3a1aTKOM, a TaKkKe HEKOTO-
PBIMH MHBIMU CIIOCOOaMH, B TOM YHCIIC M HE MPETyCMOTPEHHBIMHU B 3aKOHOIaTeIbCTBE. [Ipume-
HEHHE TOTO WJIM WHOTO criocoba o0ecreyueHust 3aBUCUT OT MHOTHUX MPUYUH U ONPEACIISIETCS CTe-
MEHBI0 3aMHTEPECOBAHHOCTH KPEIUTOpa B MCIONHEHUU 00s3aTeNbcTBa. B ToMm ciydae, ecnu
KPEAUTOP 3aUHTEPECOBAH B pealbHOM HCIIOJHEHUU TaHHOTO 00s3aTenbCcTBa (JIeHCTBUSA), HAUOO-
nee 3pPeKTUBHBIM cTOcOO0M 00ecrieueHUs CTaHeT MPUMEHEHNE HEYCTOMKHU U 33J]aTKa, KOTOphIe
BO3JIararoT Ha JOJDKHUKA JOTIOTHUTEIbHBIE 00pEeMEHEHMSI.

B tom ciydae, ecnu kKpeauTop B OOJBINEH CTETIEHH 3aMHTEPECOBAH B BO3MEIICHHH CBOMX
YOBITKOB OT HEMCIIOJIHEHUSI 0053aTENHCTBA, TO JJIsI HETO MPEANMOYTHTEIBHBIMU CTIOCO0amMu obec-



MEUYCHHUS SBJISIOTCS 3aJI0T U yJep:kaHue. 3aJloT U yJaep:KaHue XapaKTepu3yIoTCs BbIIEICHUEM U3
UMYIIECTBA JOJDKHUKA ONpeeNeHHONH 000CcOoOJeHHOM 4acTH, KoTopas OyJaeT HampaBiieHa Ha
YIOBJICTBOPEHUE TOJBKO JAHHOTO TpeboBaHUs. B 3TOM ciydae mpu HEUCTIOTHEHHH 00sI3aTelb-
CTBa KPEAUTOP CMOXKET PEAIM30BaTh CBOE TPEOOBAHKE 3a CUET YKAa3aHHOTO UMYIIECTBA B MIEPBO-
OUYEPETHOM I10 OTHOIICHHUIO K IPYTUM KPEIUTOPAM MOPSIJIKE.

Ho ecnu xpeautop He yBepeH B HaJJEKAaIEM UCIIOJIHEHUU 0053aTeNbCTBa JOKHUKOM, a
JTOJKHUK HE 00J1a/1aeT T0CTaTOUYHBIM MMYILECTBOM JUIsl KOMIIEHCAIIUM BO3MOXHBIX MTOTEPh Kpe-
JIUTOpa, TO HanboJiee MOAXOISIIUM CIIocoO0M obecrieueHus Takoro 0o0si3aTeabCcTBa OYIyT sIB-
JSATHCS IOPYYUTEIHCTBO U rapaHTus. B aTux ciydasx K o0ecreueHuro 00sS3aTelnbCTB JOIKHUKA
MIPUBJICKAOTCS TPETHHU JIUIIA, HE YYACTBYIOIUE B OCHOBHOM 00sI3aTENIbCTBE, KOTOPHIE OYIyT OT-
BEUaTh 32 HEUCIIOJHEHUE 00513aTEIHCTBA BMECTE C JOJDKHUKOM HIIM BMECTO JOJKHUKA.

Cnpaexa. Ilpy CNIONB30BaHUU 3aJI0TA K OOSCIICUESHUIO HCIIOIHEHUS 00s3aTeNIbCTBA TAKKE
MOJKET OBITh MIPHUBIICYCHO TPETHE JIUIIO, MMOCKOJIBKY 3JI0TOAATENIEM MOXKET OBITh KaK caM JIOJK-
HUK, TaK ¥ TpeTbe JauIo (cT. 335 'K PD).

CrniocoObl obecrieueHus: UCMOMHEHUsT 00s13aTeNIbCTB BO3NATal0T HA JIOJDKHUKA UM JAPYroe
JUI0 00513aHHOCTh COBEPILUTH B TOJIb3Y KPEAUTOPA OMPEEICHHOE AeMCTBUE, T.€. CAMH, B CBOIO
ouepelib, ABIAIOTCS 00s3aTenbcTBaMu. O0s3aTeNIbCTBA IO 00ECTICYSHUIO UCTIOTHEHUS MOTYUUIIN
B IIPaBe HA3BAHUE JIONIOJHUTEIBHBIX (aKIIECCOPHBIX) 005S3aTENbCTB, MOCKOJIBKY OHH 3aBHUCST OT
OCHOBHOTO (TJIaBHOT0) 00s3aTenbCTBA. [JJonomHuTeIbHOE 00513aTEBLCTBO BCETIa MPOU3BOIHO 10
OTHOILIEHUIO K OCHOBHOMY M 3aBHCHUT OT HETO.

Heycroiika. Heycroiika siBisiercsi Hanbosiee pacnpoCTpaHEHHBIM CIIOCOOOM oOecreueHus
0053aTeNbCTB, HO B TO K€ BpeMs HauMeHee HaJlexHbIM. CyIIHOCTh HEYCTOWKH B TOM, YTO OHA
BO3JIaraeT Ha HEUCIIPABHOTO JOJDKHUKA JOIMOJHUTENbHYIO 00S3aHHOCTh IO YIUIaTe KPEAUTOPY
onpeneneHHo neHexHoil cymmbl. CornacHo cT. 330 'K PO HeycToiiko# sIBIsIETCS OlpeeIieH-
Hasl 3aKOHOM HJIU JIOTOBOPOM JIEHEXKHAs CyMMa, KOTOPYIO JOJDKHUK 00s3aH yIIAaTUTh KPEAUTO-
Py B CiTy4ae HEHCIIOJIHEHUS WM HEHAIIEKAIETO UCTIOTHEHHsI 00s13aTENbCTRA.

B 3aBucumocTH OT mopsifKa onpeaesieHus pa3Mepa B MPaBOBOM JIMTEpaType U 3aKOHOa-
TENbCTBE BBIACISIOT MITpad U neHto. TepMuH «mrpad» ynoTpedssercs Mpu onpeaeeHun He-
YCTOMKH B TBEPJIOH JICHEI)KHOW CyMMeE MJIM B TIPOIIEHTAX K pa3mMepy (CTOMMOCTH) OCHOBHOTO 00~
3aTeNIbCTBA, B3BICKMBAEMOM €IMHOBPEMEHHO.

Ho mpumenenue mrpada B JOTOBOPHBIX OTHOLICHHSIX BCTPEYAETCS JOCTATOUYHO PEIKO,
0oJiee MIMPOKO MCIOJIB3YETCS Takash Pa3HOBUAHOCTh HEYCTOWKH, KaK MEHS — JCHEXKHas CyMMa,
B3BICKMBAaEeMas 32 KKIbIA JEHb MPOCPOUYKU HCTIOTHEHHS 003aTeNIbCTBA B TEUCHHE OMNpE/IeIICH-
HOTO BpeMEHU WiIu 0e3 orpaHuyeHus cpoka. [IeHs MoKeT ompeAensThCs KaK B MPOIEHTaX K
pa3mepy (CTOMMOCTH) OCHOBHOTO 00513aTeNIbCTBA, TaK M B TBEPJION CyMME.

CornaiieHne 0 HEYCTOMKE JOKHO OBITh COBEPIICHO B MUCHMEHHOU (popMe HE3aBHUCHMO
OoT (hOpMBI OCHOBHOTO 0053aTENIHCTBA, MTOCKOIBKY HECOOJIOICHHE MTUCHbMEHHONW (hOPMBI BIICUET
HeJeWCTBUTEIBHOCTh corjamieHus o Heycroiike (ct. 331 I'K P®), T.e. nns mpumeHeHus He-
YCTOHKH HEOOXOIMMO MUCHhbMEHHOE COTJIallIeHNe 00 YCTaHOBJICHUN HEYCTOWKH 32 HEHCIIOTHEHUE
obs3atenscTBa. DopMa MOOOHOTO COTNANICHHUS] MOKET OBITh pazNUYHA: 4acThb JOTOBOpA, JO-
MOJIHUTENIBHOE COTJIAICHHEe K JI0TOBOPY, 0OMEH MUChbMEHHBIMU JOKyMeHTamMHu. Ho maHHas HOp-
Ma He paclpOCTpaHSETCS Ha T€ BUIBI HEYCTOEK, KOTOPHIE MPEAYCMOTPEHBI 3aKkoHOM. CoriacHO
cT. 332 TK P® kpenutop BIpaBe TpeOOBATh YIUIAThl HEYCTOWKH, ONpEAEIeHHON 3aKOHOM (3a-
KOHHOW HEYCTOWMKH), HE3aBHCHUMO OT TOTO, MPEAYCMOTPEHA JIM O00sS3aHHOCTh €€ YIUIaThl COTJia-



IICHUEM CTOPOH. Pa3mep 3aKOHHOW HEYCTOWKH MOKET OBITh YBEJIHWYEH COIJIAIICHUEM CTOPOH,
€CJIM 3aKOH 3TOTO HE 3aIpEIacT.

Crareeit 395 TK P® npenycmorpena ocobasi (popmMa OTBETCTBEHHOCTH 332 HEUCIIOTHCHHE
JICHEeXKHBIX 0053aTeNbCTB B BUJE YIUIATHl MPOLEHTOB 32 IOJIb30BAaHUE YYXUMH JICHEKHBIMH
CpeACTBaMHU B pa3Mepe YUYETHOW CTaBKM OAHKOBCKOTO MpoleHTa. «HyKUMH JIeHEKHBIMU Cpel-
CTBaMU» 3aKOHOJIaTeJIb Ha3bIBAET JIIOObIE JCHEKHbIE CPEACTBA, B OTHOIIEHUU KOTOPBIX Y KpeIlH-
TOpa BO3HUKJIO NMPaBO TpeOOBaHUS B pe3yibTaTe UX HEMPABOMEPHOIO yJEp>KaHUS JOLKHUKOM,
YKJIOHEHHUsI OT MX BO3BpaTa, MPOCPOUKH B UX YIUIaTe, HEOCHOBATEILHOTO MOJMy4eHUsl Win coe-
PEKEHHUS 3a CUeT KPeAUTOpa, B TOM YUCIIE U IEHBI'H, IPUHAIJICKALNE TOJDKHUKY (HE SBIISIOIIH-
ecsl Il HETO YY)KMMU B IIPSIMOM CMBICIIE€ 3TOTO CJIOBA), HO MOAJIEXKAIME YIUIATe KPEAUTOPY 3a
ToBap (paboTHI, YCIIYTH).

ITporeHTHI 3a M0Ib30BAaHUE UYKUMU JEHEKHBIMU CPEACTBAMM SIBIISIFOTCS] Pa3HOBUIHOCTHIO
3aKOHHOW HEYCTOMKH, PUMEHSIOUIENCS, €CIIM HHOW pa3Mep MPOLEHTOB HE YCTAHOBJIEH JIOIOBO-
pOM.

Cornacho ct. 333 I'K P® cyn BnpaBe yMEHBIINTD MOUIEKAILYIO YIUIATE HEYCTOUKY, €CIIU
OHa SIBHO HECOpa3MepHa MOCIIECTBUSAM HapyIlIeHUs 0053aTeNbCTRA.

Hecmotps Ha TO, 4TO pa3Mep HEYCTOWKH OIpenessieTCsl HA MOMEHT 3aKJII0YeHHUsI IOTOBOPa,
00513aHHOCTB 10 €€ yIJIaTe BO3HUKAET JIMIIb IIPYU HEUCIIOJIHEHUHU 0053aTeNbCTBA, T.€. HEYCTOWKa
OJTHOBPEMEHHO CIIY’KUT CIIOCOO0M 0OOecrieueH sl UCTIOHEHUS 003aTeIbCTBA U SBIISIETCS MEPOi
OTBETCTBEHHOCTH 32 HEHCIIOJIHEHUE 00513aTeIbCTBA.

Vaepxanue uMyliecTBa. Y Aep:KaHUE SBJISETCS TOCTaTOYHO HOBBIM CIIOCOOOM obecrieue-
HUSl WCIONHEHHS 0053aTelbCTB, MOCKOJIBbKY paHee JEHCTBYIOIIEEe 3aKOHOAATENbCTBO €ro He
npeaycMarpuBaino. CylIHOCTh yAEpKaHUs B TOM, YTO KPEIUTOP, IPABOMEPHO BIIAJICIOIINI Be-
HIbIO JIOJDKHUKA, UMEET MPaBO Ha yJOBJIETBOPEHHE CBOMX TPEOOBaHHUI K HEUCIIPABHOMY JIOJIK-
HUKY 32 CUET JIaHHOI BeIllH.

VY nepxkaHue OTHOCUTCS K OJHOM M3 MEpP CaMO3alUThI MpaBa, I0ATOMY IPUMEHEHHE YIEP-
JKaHUS JOJKHO COOTBETCTBOBATh TPEOOBAaHUSAM, NpenycMoTpeHHbIM cT. 14 'K P, T.e. nomxHO
OBITH COpa3MEpPHBIM HApYILIECHUIO MPaBa, a TAK)KE€ HAXOJIUTHCS B Mpejenax AeUcTBUN, HE0OX01H-
MBIX JUIsI IPECEUEHMsI CYLIECTBYIOIIEr0 HApyLIeHUs mpaB. TOJbKO B 3TOM cily4ae yJep:KaHHe,
IPUMEHSIEMOE B KAU€CTBE CaMO3alIUThI TpaBa, OyAET SABIATHCS IPABOMEPHBIM.

Heo6x0n1uMo OMHUTB, YTO MPUMEHEHUEM YJIEpKaHUs KPEIUTOP HAHOCUT YOBITKU JTOJIK-
HUKY, KOTOPBIH BIIPaBe OCHOPUTH MPABOMEPHOCTh yJIEepKaHHUs U TpeOOBaTh BO3MELICHUS MPU-
YUHEHHBIX YOBITKOB.

Kak kpeautopy ya0BIeTBOPUTH CBOM TPeOOBAHUS U MOJYYUTh JIEHBIU B TOM ciydae, eclii
JOJKHUK HE MpeaNpUHUMAeT HUKAaKUX JeWCTBUN 1O BO3BpaTy yJEP:KUBAEMOM BEIIM U HE MpPO-
W3BOJIUT KaKWX-IHOO muiatexeit kpeautopy? TpeboBaHus KpeauTopa, YAEP>KUBAIOIIETO BEIlb,
YIIOBJIETBOPSIIOTCS U3 €€ CTOMMOCTH B 00BbEME U MOPSAKE, IPETyCMOTPEHHBIX JUIsl YIOBJIETBOpE-
HUS TpeOOBaHMI, 00ECTICUCHHBIX 3I0TOM. TO €CTh KpPEeIUTOp HE BIpaBe 00paTUTh yIepKUBae-
MYIO Belllb B CBOIO COOCTBEHHOCTh WJIM MPOAATH €€ APYroMY JIUILY, TOCKOJIbKY CYIIECTBYET OCO-
ObIil OpsAZIOK OOpaleHNs] B3bICKAHUS Ha 3aJI0)KEHHOE MMYIIECTBO, IPUMEHSIEMBbIH 10 MPSIMOMY
YKa3aHHUIO 3aKOHA U K yAepKUBacMbIM BemaM. B coorserctBuu co ct.cT. 349 u 350 I'K P® tpe-
OOBaHUS KpeIUTOpa MOTYT OBITh YIOBJIETBOPEHBI U3 CTOMMOCTH YAEP>KUBAEMOM BEIIU TOJIBKO
M0 PEIICHUIO CyJa IMyTeM peaau3anuu (IPoJIaXku) YAEp>KUBAEMOM BEIU C MyOJUYHBIX TOPTOB B
MOpSAJIKE, YCTAHOBJICHHOM IPOIIECCYalIbHBIM 3aKOHOAATeNbCTBOM. MIMyIlI€eCTBO MpoiaeTcs ULy,



MPEJIOKUBIIEMY Ha TOPTrax HAWBBICIIYIO LIEHY, U W3 MOJYYEHHBIX JIEHET YJIOBIIETBOPSIIOTCS
TpeOOBaHUS KPEIUTOPA.

Taxum 00pa3zom, 3aKOH NPUPABHSI TOPSAAOK YIOBIECTBOPEHUS TPEOOBAHUIN KPEIUTOpaA MPH
3ajore u yuepkanuu. Ho, B oTamume ot 3aiora, yJaepKaHue COACpKUT OONbIION U3bSH: TIPU U C-
MOJIb30BAHMU 3JI0Ta 3AJI0TOJIEpKaTeb, o0pamasch K cyay U TpeOysl MpoJaku MMYILIECTBa C
TOPIOB, MOJATBEPK/Ia€T MPABOMEPHOCTh CBOMX TPEOOBAHUI JOTOBOPOM 3aJI0Ta, a UCMOJIb30BAHUE
yIep>KaHUsI OCHOBBIBAETCS UCKIIIOUUTENIBHO HA BHYTPEHHEM yOeXKICHUU KpeauTopa B COOCTBEH-
HOM npaBoTe. YOenuTh cyJl B HEOOXOAUMOCTH pealn3aliy yAepKUBAEMOM BeIlld KpeaUuTopy Oy-
JIET Ype3BbIUANHO CII0KHO.

Kpome Toro, 3akoH ocTaBisieT 06e3 0TBETa U BOIIPOC O MOMEHTE, C KOTOPOTO JIOMYCKAaeTCs
peanu3anys KpeAuTOpoM yAepKUBaeMol Bemu. B 3amore HeucnonHenue o0s43aTenbpeTBa T0JIK-
HUKOM SIBJIIETCS OCHOBAaHHMEM JUIsI OOpAIeHUs] B3BICKAaHUS HA 3aJI0KEHHOE MMYIIECTBO, a TPHU
NPUMEHEHHUH yJepKaHU HEUCTIOTHEHUE 0053aTeNIbCTBA TOJKHUKOM SIBJISIETCS TOJIBKO HAYaJIOM,
C KOTOpOTO M JomyckaeTcs ynep:kanue. Ho ¢ kKakoro mMoMeHTa KpeauTop BIpaBe OOpaTUTh
B3BICKAHHE Ha YyJEP)KUBAEMYIO Belllb: HA CIEAYIOUIMI JIeHb MOCIEe HEHCIIONIHEHUS 00s3aTelNb-
CTBa, 4Yepe3 JIeHb, uepe3 Mecsl, yepe3 roa? HepemeHHOCTh NaHHOTO BOMPOCA MOKET JHIIUTH
KpEAUTOPa BOZMOKHOCTH 3(PPEKTUBHO peain30BaTh CBOM MpaBa.

3anatok. Eie oqHuM cnocoboM oOecriedeHUsl UCTIONHEHUs 00s13aTeNbCTB, PSIMO MPEeay-
cMOTpeHHBIM B ['pasknanckom kojnekce PO, apnsercs 3agatok. CornacHo ct. 380 I'K 3amatkom
NPU3HACTCS ICHEeXKHAsi CyMMa, BbIZIaBaeMasi OJJHON M3 JIOTOBAPUBAIOIINXCS CTOPOH B CYET MpPH-
YUTAIOLINXCS ¢ HEe IO JOTOBOPY IUIATE)KEH IPYroil CTOpOHE, B JOKa3aTENbCTBO 3aKIIOUYCHHUS
JIOTOBOpA M B 00€CTIeYeHUE €T0 UCIIOHEHUS.

CymHOCTh 3a/1aTKa B TOM, YTO IUIATEIBIIMK B JOTOBOpE (HOKHUK B JIEHEKHOM 00s13a-
TEIbCTBE) YIUIAYMBAET OMNPEACICHHYIO JIEHEKHYI0 CYMMY JAPYroil CTOPOHE B JIOKa3aTeIbCTBO
CBOET0 HaMEepeHUs MPUoOpecTH ToBap (paboTy, yCIayru), Mo0yKaast TEM CaMbIM JPYTYIO CTOPO-
HY UCIIOJIHUTh CBOM O0S13aHHOCTH HA/JIEKAIIUM 00pazoM.

KakuM sxe 00pa3om 3a1aTok obecriednBaeT ucroiiHeHne oos3zarensersa? CornacHo cr. 381
I'K P®, ecinii 3a HEMCIIOJHEHUE TOTOBOPA OTBETCTBEHHA CTOPOHA, JIaBIIasl 3aJJaTOK, OH OCTaeTCA
y JpYroi CTOPOHBI, a €CIIM 32 HEHCIIOJIHEHUE J0rOoBOpa OTBETCTBEHHA CTOPOHA, MOJYYHMBINAS
3a/1aTOK, OHa 00s3aHa YIJIaTUTh APYrol CTOPOHE JBOIHYIO CyMMY 3aJaTKa.

Cornacno ct. 380 'K PO cornamenue o 3agaTke HE3aBUCUMO OT CyMMBbI 337aTKa J0KHO
OBITH COBEPILIEHO B MUCbMEHHOU (opme. OTCYyTCTBHE MUCHBMEHHOTO COTJIAIlIEHHs JIMIIAeT yIia-
YEHHYIO JICHEXKHYI0 CYMMY 00€CIIeUNTEeNbHOI0 XapaKTepa U MpeBpalaeT ee B 0ObIYHBIN MIaTEeX.

Kak yxe roBopuiioch, yniaaueHHas 10 I0roBOpY J€HEXHas CyMMa Oy/IeT cunTaTbes 3a1aT-
KOM, €CJIM 3TO MIPsIMO TiperycMoTpeHo goroopom. Cornacho ct. 380 'K PO B cinyuae comHeHus
B OTHOIIEHHWH TOTO, SIBJSIETCS JIM CyMMa, YIUTAYeHHAsl B CUYET MPUYHUTAIOMIUXCS CO CTOPOHBI O
JIOTOBOPY TUTATEXKEH, 3aJaTKOM, 3Ta CyMMa CUMTAETCs yIJIaueHHOW B KadecTBE aBaHCa, €CIIU HE
JI0Ka3aHO MHOE.

[TopyuurenbctBo. O4eHb 4acTO caM JOJDKHUK HE OOJafjaeT J0CTaTOYHBIM MMYILECTBOM
JUI KOMIIEHCAIlUM BO3MOXKHBIX MOTEpPh KPEAUTOpa, MOITOMY BO3HHKAET HEOOXOAMMOCThH NpH-
BJI€Yb K 00ECIIEUEHUIO UCIIOJHEHUS 0053aTeIbCTBA TPEThUX JIUI], HE YYaCTBYIOIIUX B OCHOBHOM
00s13aTeNIbCTBE, KOTOPhIe OyIyT OTBEYaTh 3a HEHCIIOJHEHHE 00s3aTelbcTBA BMECTE C JIOJKHU-
KOM WJIM BMECTO MOJDKHWKA. OmHOHM M3 (hopM MpHUBIEUEHUS TPETHHUX JIMII K 00ECTICYCHUIO HC-
MOJTHEHUS 00S13aTEIILCTB SABIISETCS OPYUUTENbCTBO (CT.cT. 361 — 367 'K P®). CymaoCcTh TIOpY-



YUTENbCTBA B TOM, YTO MOPYUYUTETh MPUHUMAET Ha ceOsl 00s13aHHOCTD Mepe]] KPeAUTOpOM JIpy-
rOro JIMIa OTBEYATh 3a MCIIOJIHEHHE MOCIEIHUM €ro 00s3aTeIbCTBA MOJHOCTBIO MM B YacTH.
[TopyunTtenem MOXeT OBITh JIF00ast OpraHU3aIs, €CIH €€ TOPYUUTEIbCTBO yIOBIETBOPSIET Kpe-
qutopa. IIpuHuMas nopy4uTenbCTBO, KPEAUTOP JOJKEH OBITH YBEPEH B TOM, YTO MOPYUUTEIH
o0yasaeT JOCTaTOYHBIM UMYIIECTBOM JUIsl YJIOBJIIETBOPEHUS €T0 TPEOOBAHUN B Cllydyae HEUCIOJI-
HEHUS 00ECIIEUeHHOT0 MOPYYUTEIHCTBOM 0053aTENIbCTBA.

Cornacto cT. 361 'K PO no noroBopy nopy4uTenbCTBa MOPYUIUTETb OOSI3bIBACTCS TIEPE/T
KPEAUTOPOM JPYTOTro JIMIAa OTBEYATh 32 UCTIOJHEHHE MOCIETHUM ero 00s3aTeNIbCTBA MOJTHOCTHIO
win B yactu. OTCI0/1a MOXKHO CZeNIaTh OJHO3HAYHBIM BBHIBOJ O TOM, YTO MOPYUYUTENIHCTBO SBIIS-
€TCsl JOrOBOPOM MEXAY IMOPYYHUTEIEM U KPEAUTOPOM AOJDKHHKA, a, CIEAOBATEIbHO, K HEMY
JOJKHBI TPUMEHSTHCS 00IIHMe paBUia 3aKII0YeHUs U 0(OPMIICHUS IOTOBOPOB.

B cootBerctBum co cr. 362 'K PD noroBop mopyduTensCTBa JOKEH OBITH COBEPIICH
TOJILKO B MMCbMEHHOM (hOopMe HE3aBUCHUMO OT €r0 COJAEP)KaHMs, CYMMBI 0053aTeNbCTBA U CPOKA
neiictBusi. HecoOmrogenrne nucbMeHHON (OpPMBI BIeUYeT HENEHCTBUTEIBHOCTH JIOTOBOpA MOPY-
YUTETHCTBA.

JloroBop moOpy4YHTeNnsCTBA ABYCTOPOHHUI, T.€. 3aKII0YACTCS MEXAY ABYMsI CTOPOHAMHU: C
OJIHOI CTOPOHBI — KPEAUTOP OCHOBHOTO 0053aTEIbCTBA, UMEIONINI MIPaBO TpeOOBaHUS K MOPY-
YHUTENIO, & C JPYTOi CTOPOHBI — MOPYUYUTENh, O0SI3aBIINICS YIOBICTBOPUTH JCHEKHBIE TPEOOBA-
HUS KpeAUTOpA.

[To noroBopy HMOpy4YUTENbCTBA MOPYUUTETL 00A3yeTCs NEpe] KPEAUTOPOM APYroro Juiia
OTBEYaTh 32 UCIOJHEHUE MOCIEIHUM CBOETO 00513aTENIbCTBA MTOJIHOCTBIO WM B YacTH. [y 3Toro
B JIOTOBOPE JOJKHO OBITH OMPEENIEHHO BBHIPAKEHO HAMEPEHUE MOPYUYUTENss HECTU OTBETCTBEH-
HOCTbD 3a JIOJDKHUKA B CIIy4ae HapyIlIeHUs OCIEIHUM CBOETO 0053aTeIbCTBA, a CYIIECTBEHHBIMU
YCIIOBUSIMU 3TOTO AOTOBOpa OyIyT:

1) yka3zaHue Ha JOJKHHKA, 32 KOTOPOTO BBIIAHO MOPYYUTETHCTBO;

2) ycioBusi, TMO3BOJISIONIME ONPEACTUTh 00ECHeUunBacMOe MOPYUYHUTEIHCTBOM OCHOBHOE
0053aTeNbCTBO MEXKAY JOHDKHUKOM U KPEAUTOPOM.

[ToaTomMy B 1OTOBOpE JKENATENBHO ClIeJaTh CChUIKY Ha JOTOBOP, SBJISIOMINNACS OCHOBAaHUEM
BO3HHUKHOBEHHUS 00€CIIEYNBAEMOT0 MOPYUUTEIBLCTBOM 00513aTENbCTBA, U ONPENEIUTh 00BEM MO-
pyuaurenbcrBa. CornacHo 1. 2 cT. 363 'K P® mopyuurens orBedaer nepes KpeauTopoM B TOM
*Ke 00beMe, YTO U JOJDKHUK, BKJII0Yas yIjlaTy MpOLEHTOB, BO3MEIIEHUE CYAEOHBIX H3/IEPIKEK 10
B3BICKAHUIO JIOJTa M APYTUX YOBITKOB KPEIUTOpa, BHI3BAHHBIX HEHUCIIOJIHEHHWEM WIIU HEHaie-
JKalllUM HCIOJHEHHEM 0053aTeNbCTBA JODKHUKOM, €CIIM MHOE HE MPEAyCMOTPEHO JI0TOBOPOM
MOPYUYUTENBCTBA. JOrOBOPOM MOPYYHUTEIBCTBA pa3MEp OTBETCTBEHHOCTH IMOPYYHUTENS MOKET
OBITH U3MEHEH, KaK MIPaBUJIO, OH YMEHBIIAETCS IO CPABHEHUIO C 3aKOHOM.

JloroBop Mopy4MTensCTBA MOPOXKAAET OTHOIICHUS MEXIY MOPYUYUTEIEM U KPEAUTOPOM,
HO CaM OH SIBJISIETCSI Pe3yJIbTaTOM ONPEENIEHHBIX OTHOIIEHUH, CYIIECTBOBABLINX PaHEEe MEXKIY
JTOJDKHUKOM U mopyduteneM. OCHOBOM MOPYYUTETHCTBA MOTYT OBITH JpY)KECKHE, KOMMepue-
CKHE WJIM JOTOBOPHBIE OTHOIICHHUS.

Cnpagxa. Hano OTMETUTH, YTO JTOTOBOPHBIE OTHOLIEHMSI SIBISIOTCA AOCTATOYHO PEIKUM
OCHOBaHUEM BO3HMKHOBEHMSI IOPYUUTENBCTBA. JJOIKHUK M IOPYUUTENIh MOTYT 3aKIIOUYUTh OCO-
ObIil TOTOBOP O MPEIOCTaBICHUH MOPYYUTEIHCTBA, COITIACHO KOTOPOMY MOPYUYUTENh 00s3yeTcst
MPEIOCTaBUTh 3a JOJDKHHMKA MOPYYUTENIHCTBO B OIMPENEICHHOM pa3Mepe mepes KpeauTopom, a
JOJKHUK 00S13YEeTCsl OIUIATUTh OKA3bIBAEMYIO EMY YCIYTY.



Cornacao n. 1 cr. 363 'K P® npu HEHMCNOJHEHWH WIM HEHAJJIEkKAIIEM HCIOJIHEHUHN
JOJKHIUKOM O0ECIIEYeHHOTO MOPYYUTEIHCTBOM 00S3aTENIbCTBA MOPYUYUTENh U JODKHHUK OTBE-
YaloT Mepe KpeIUTOPOM COJIMJIAPHO, €CJIM 3aKOHOM WX JJOTOBOPOM IOPYYHUTEILCTBA HE MPEA Y-
CMOTpEHA cyOCcUANapHasi OTBETCTBEHHOCTh MOPYUYUTEIIS.

OTnnuue ComuaapHOW OTBETCTBEHHOCTU OT CYOCHIMAPHOW 3aKIIOYACTCS B TOM, YTO IPH
COJIUAAPHON OTBETCTBEHHOCTH KPEIUTOP UMEET MPaBO MPEIbsIBUTH TPEOOBAHUE KaK K JOJKHHU-
Ky, TaK ¥ K IIOPYYUTENIO, IPUYEM KaK B MOJHOM oO0beme, Tak U B yacTu (cT. 323 'K P®D). Ilpu
cyOcuarapHOil OTBETCTBEHHOCTH KPEIUTOP JOJDKEH MPEAbsBUTH TPeOOBaHUE CHAydajga K JOJXK-
HUKY, U TOJIbKO TIOCJIE TOTO KaK JIOJDKHUK OTKaKETCS YAOBIETBOPUTH TpeOOBaHUE KpeauTopa
WK HE OTBETUT HAa TPEAbSBICHHOE TpeOOBaHWE B Pa3yMHBIN CPOK, TpeOOBaHME MOXKET OBITh
NPEABSIBICHO K MOPYUYUTEIIO, T.€. OPYUYUTEb HECET JIOMOJHUTEIbHYIO OTBETCTBEHHOCTh. Oue-
BUJIHO, YTO I KPEAUTOpA MPEAIOUYTUTEIbHA COTUAApHAs OTBETCTBEHHOCTh MOPYYUTENs, a JIIs
nopyuurens Oosiee mpuemiiemMa cyocuauapHasi OTBETCTBEHHOCTh. B mocnennem ciydae TpeboBa-
HUE K TOPYYUTEII0 MOXKET OBITh MIPEIBSIBICHO KPEAUTOPOM IIPU MIPEIOCTABICHUH C €70 CTOPOHBI
JI0KA3aTeNbCTB 0TKAa3a JOHKHHUKA B YAOBIETBOPEHUHU TPeOOBAHUS KPEIUTOPa O BO3BpATe J0JTa.

K nopyuutento, ucrnonHuBIeMy 0053aTeIbCTBO, MEPEXOAT BCE MpaBa KpeauTopa mo 3To-
My 00s13aTEJILCTBY B TOM 00BbEMeE, B KOTOPOM HOPYUHUTENb YAOBIETBOPUI TpEOOBaHUE KPEAUTOPA
(m. 1 ct. 365 'K P®). [lns obecrieueHus MOPYIUTENIIO BO3MOKHOCTH BO3MECTUTH CBOU PACXO/IbI
Ha kpeautopa corjacHo 1. 2 c1. 365 'K P® Boznaraercsi 00513aHHOCTh BPYYUTh MOPYUYUTEITIO
JIOKYMEHTBI, yIOCTOBEPSIONIUE TpeOOBaHUE K JIOJDKHUKY, U TIepeIaTh MpaBa, 00eCIeUNBAIOIINC
3TO TpeOOBaHUE, XOTSI CPOK MCTIOTHEHHUS JAHHOM 00sS3aHHOCTH TAK)KEe 3aKOHOM HE YCTaHOBJICH.

B Tom cnyuae, eciau MOMKHUK caM MCIOJHSET 00ECHEUYeHHOE MOPYYUTEIHLCTBOM 00s13a-
TEJIbCTBO, OH 00s13aH coryacHo cT. 366 'K PD nHemeaneHHO U3BECTUTH 00 3TOM NOPYUYUTEN, MO-
CKOJIbKY TIOPYUYHUTEINb, HE 3Hasi 00 MCIIOTHEHUH 00s3aTeNbCTBA JIOJDKHUKOM, TaKKe B CBOIO Oue-
penb MOXET yIOBJIETBOPHUTH TpeboBaHMe KpenuTopa. B Tom ciydae ecnu u3bexaTh JBOMHOTO
UCIIONTHEHUS 0053aTeNbCTBA KPEAUTOPY HE YIAIOCh, 3aKOH MPEIOCTABISET MOPYUUTETIO MPABO
BBIOOpA — B3BICKATh C KPEAUTOpPAa HEOCHOBATENIBHO IMOJYYECHHOE WIIM MPEAbSIBUTH PErpPEeCcCCHOE
(o6patHOE) TpeOOBaHME K JOIKHUKY.

NcuepnbiBaromuyii nepeyeHb OCHOBAHMM MPEKPAICHHUS MOPYYUTENIbCTBA MPETYCMOTPEH
cT. 367 'K P®, B cCOOTBETCTBHM C KOTOPOIl OCHOBAaHUSIMU MPEKPAIIEHUS TIOPYUUTENIbCTBA SIBIISI-
I0TCSL:

1) mpekparieHre 06ecrneyeHHOro MOPyuIruTenbcTBOM 00s3arenseTBa (1. 1 ct. 367 'K PO);

2) U3MEHEHHE OCHOBHOTO 0053aTeNbCTBa, BIEKYIIEE YBEIUYEHHUE OTBETCTBEHHOCTH WIIH
WHBbIe HEOJIAronpuaTHbIE TOCIEICTBUS A MopyduTens, 6e3 cornacus nociueasero (m. 1 ct. 367
'K PD);

3) mepeBoj 10Jra M0 OCHOBHOMY (00€CTIEUeHHOMY MOPYUYUTEITHLCTBOM) 0053aTeNIbCTBY 0€3
coryiacus MOpy4uTeNst OTBeYaTh 3a HOBOTO JOJDKHUKA (1. 2 cT. 367 'K PD);

4) 0TKa3 KpeauTopa OT MPUHATHS HAJISKAIIETO UCTIONHEHUS 00s3aTeNbCTBA, MIPEIOKEH-
HOTO JOJDKHUKOM Wi nopyuuteneM (1. 3 ct. 367 'K PD);

5) UCTedYeHHEe YKa3aHHOTO B JOTOBOPE MOPYUHUTENILCTBA CPOKA, HA KOTOPBIN JTaHO MOPYYHU-
TenbCTBO (1. 4 c1. 367 'K PO);

6) HenpeAbsIBICHUE UCKA K MOPYUYUTETIO B TEUEHUE T0Jla CO JHS HACTYIJIEHUS CPOKa UC-
MOJIHEHUS! 00ECIeUEeHHOT0 MOPYUUTENbCTBOM 0053aTEIbCTBA, €CJIU CPOK MOPYUUTENbCTBA HE
YCTaHOBJIEH JIOTOBOPOM;



7) HenpenbsABICHUE UCKA K MOPYYUTEIIO B TEUEHUE BYX JIET CO JIHS 3aKIIOUYEHHUS JI0TOBO-
pa NOPYYHUTENbCTBA, €CIIU CPOK MOPYUHUTENILCTBA HE YCTAHOBJIEH JOTOBOPOM, a CPOK MCIOTHCHHS
OCHOBHOT'O 00513aTeNbCTBA HE YKa3aH U HE MOKET OBITh ONpENeNIeH WIN OIpeeieH MOMEHTOM
BOCTPEOOBaHHS.

BbankoBckast rapanTus. baHKOBCKasi TapaHTHUsI TAKXKE SBISETCS OAHON M3 (OPM MpUBIICUE-
HUSL TPETHUX JIMI[ K OOECIIEYCHHIO HCIIOJIHEHHUS 0053aTeNbCTB, MpUYeM Oojiee HAIEKHOU IO
CpPaBHEHUIO C MOPYYUTEIBCTBOM (CT.cT. 368 - 379 T'K PD).

B cootBercTBuu co cT. 368 'K PO B crury 6aHKOBCKOW rapaHTHH 0aHK, HHOE KPEAUTHOE
yUpeXJIeHUEe WIHM CTpaxoBas opraHusaius (rapaHrt) AaroT MO MpocbOe APYroro Juna (IpUHIIH-
naja) MUChbMEHHOE 0053aTeNbCTBO YIUIATHTHh KPeAUTOpY NpuHnunana (6enedummapy) B coot-
BETCTBUU C YCIOBHSIMH JaBAacMOIO TAPAHTOM 0053aTeNIbCTBA ACHEKHYIO CYMMY IO MPECTaBIIe-
HUM OeHe(pUImapoM MUCHbMEHHOTO TPEOOBAHUS O €€ yIlIaTe.

Brigath 0aHKOBCKYIO TapaHTHIO MOKET HE JIF000€ JIMIIO, a TOJBKO OpTaHM3aIlus, SBISIO-
nrasicss 6aHKOM, KPEAUTHBIM YUPEXKIEHUEM MU CTPaxXOBOM OpraHH3allfii, Ha YTO MPSIMO YKa3bl-
BaeT HopMa 3akoHa (cT. 368 'K PD).

Cormnacto cT. 369 'K P® 6ankoBcKkasi rapaHTHsi 0OecriedrMBaeT HaAJIe)Kallee HCIIOJTHEHNE
MPUHITMIIATIOM €T0 00s3aTeNbeTBa nepen 6eneduimapom (OCHOBHOTO 00s3aTenbcTBa). I1o cBoei
cyTh OaHKOBCKasl TapaHTHUs SIBISICTCS O0S3aTEIhCTBOM TapaHTa YIUIATHTh yIPAaBOMOYCHHOMY
vy (OeHeuumapy) onpeaeseHHYI0 JeHeKHYI0 CYMMY IIPY HACTYIUIGHUH YKa3aHHBIX B TEKCTE
rapaHTHH OOCTOSITENIbCTB HE3aBUCUMO OT JCHCTBUN JOJKHUKA (IPUHIMIIANA) IO 00eCIeYeHHO-
My rapantuei o0s3aTeabCTBY.

[TockonbKy rapaHTusi MpeAcTaBisieT co00i 00sA3aTeNbCTBO TapaHTa YIUIATUTH KPEIUTOPY
npuHnunaia (oeHeguimapy) ISHEeKHYI0 CyMMY, CII€OBATEIbHO, €€ CYIIECTBEHHBIMH YCIIOBH -
MU SIBJISIOTCS:

- YKa3aHue Ha MPUHIMIIANIA, 32 KOTOPOTO BbIaHA FapaHTHs;

- KOHKpETHasl IEeHeXHasi CyMMa, Ha KOTOPYIO BblJaHa rapaHTus. IlockonbKy rapantus He-
3aBHCHMa OT OCHOBHOTO 0053aTeNbCTBA, TO HEOOXOAMMO yKa3aTh KOHKPETHYIO CYMMY, a HE TI0-
PAIIOK OTIpeIeTICHNS,

- CPOK JEHCTBUS rapaHTHH.

[IpunuMas GaHKOBCKYIO TapaHTHIO, HEOOXOJWMO TOMHHTH, YTO 3aKOHOM JIJIsi HEe ycTa-
HOBJIEHBI CIEAYIOIINE MMPaBUIIA:

- BCTyIUIeHUE B cuity co AHs Bbigauu (ct. 373 'K PD);

- 0€30T3BIBHOCTb, T.€. HEBO3MOXKHOCTH OT3bIBa rapantoMm (cT. 371 'K PO);

- HEBO3MOXKHOCTH Tiepeiaun OeHeQHIIapoM CBOEro mpasa TpeOOBaHUS K TApaHTy IPYTrOMY
muny (ct. 372 'K PO).

Ecnu nomxHUK HE HCTONMHSET 00ECIEUYeHHOE rapaHTHEH 0053aTelbCTBO, €r0 KPEeauTop
(6enedurmap) UMeeT MPaBO peaaTnu30BaTh UMEIONIYIOCS Y HEeTo rapanturo. [|jist aToro emy HeoO-
x0auMo, coritacHo cT. 374 'K P®, 1o okoHYaHMs YCTaHOBJIICHHOTO B TapaHTHUU CpOKa (Cpoka
NENCTBUS TapaHTHH ) OOPATUTHCS K TapaHTy ¢ COOTBETCTBYIOIINM MUChbMEHHBIM TpeOoBaHHeM. B
TpeOOBaHUU HEOOXOIMMO YKa3aTh, B UeM 3aKII0YaeTCs HapyIIeHHE 003aTeNbCTBA TODKHUKOM
(MpUHIUIIAIOM), a TaKKe pa3Mep TpeOyemMol ACHEKHOW CYyMMBI, PUIIOKUB TPETyCMOTPEHHbBIE
B TapaHTHUH TOKYMEHTHI, IPEIOCTABICHUEM KOTOPBIX O0YCIOBIIEH TUIATEX 110 TaApaHTHH.

Crarps 376 'K PO npenocraBisieT rapanTy mpaBo OTKa3aTh O€HepHUIIMapy B YAOBJIECTBO-
peHun ero TpedoBaHus, €CIIM 3TO TpeOOoBaHME, JTHOO MPUIOKEHHBIE K HEMY JOKYMEHTBI HE COOT-



BETCTBYIOT YCJIOBUSIM T'apaHTUU JIMOO MPE/ICTaBICHBI TapaHTy 10 OKOHYaHUH OMPEJEICHHOTO B
rapanTuu cpoka. O6 OTKaze B yJOBJIETBOPEHUU TPEOOBAaHUI rapaHT JOHKEH HEMEUIEHHO yBe-
JOMHTH OeHeduImapa.

Ecnu rapanT npusHaer TpeboBaHus OeHeduImapa MpaBOMEpHbIMHU, OH YIIOBJIETBOPSET UX
B yCTaHOBJICHHbIX rapantueil npeaenax. CormacHo ct. 377 'K P® npenycmorpenHoe GaHKOB-
CKOM TrapaHTHel 00s3aTeNIbCTBO rapaHTa Iepen OeHeQHUIMapoM OrpaHUYMBAETCS YIUIATON CyM-
MBI, Ha KOTOPYIO BbIJIaHA FapaHTHSl.

B cootBerctBum co ct. 378 'K PD ocHOBaHusIMHU mpekpaiieHust o0s3aTeIbCTBA rapaHTa
nepen 6eHeuIapoM Mo rapaHTUu SBISIOTCS:

1) yrutata GeHeduumapy CyMMbl, Ha KOTOPYIO BbIJaHa TapaHTHS;

2) ucTe4YeHne ONpPEeICHHOTO B TapaHTHH CPOKa, HA KOTOPBI OHA BbIJIaHA,

3) oTka3 OeHeduImapa OT CBOMX MIpaB Mo rapaHThu. OTKa3 MOXKET OBITh CIIENaH MyTeM
BO3BpAaTa OpPUTHHANA TAPAaHTHH TapaHTy WM IyTEM MUCHbMEHHOTO 3asBJICHUS 00 OCBOOOXKICHUHU
rapaHTa OT ero 00s3arenbCTB 0e3 BO3BpaIlleHHs CaMOil rapaHTHU.

[Tockonbky OaHKOBCKasi TapaHTUs U MOPYYUTEIHCTBO KMEIOT MHOTO 00IIIero, He0OX0IUMO
CIEIMaIbHO OCTAaHOBUTHCA Ha HanbOOoJee CYIIECTBEHHBIX PA3IUYUAX MeX 1Ay HUMH (Tab. 6).

Tabmuna 6 OTinyust 6aHKOBCKOW FrapaHTUH U MTOPYYUTENbCTBA

bankoBckas rapaHTus

JloroBop nopy4uTenbCTBa

Odopmnenue

OnHOCTOPOHHSS CAEIIKA, VIS
ee coBeplleHus Tpedyercs
BOJICU3bSIBIIEHUE TOJIBKO OJI-
HOW CTOPOHBI — rapaHTa

JIoroBop — ABYCTOPOHHSIA
ClIeNKa, IS €0 3aKJIIOUCHHUS
TpeOyeTcs BOJIEU3bsBICHNE
JIBYX CTOPOH — HOPYUYHTENS
U KPEIUTOpa J0JDKHUKA

CyOBeKTHBIN COCTaB

I"apanToM MOKET OBITH TOJIb-
KO 0aHK, HHOE KPEIUTHOE
YVApeXJICHUE WU CTPaxoBas
OpTraHHU3aIHs

[TopyuuTenem MoKeT ObITh
Jr000e€ JIUIo, 00IaarolIee
IpaX1aHCKOM JieecriocoOHO-
CTBIO

O0bBeM obecrieyeHus

I"apanT 00s13yeTcs mpu Heuc-
MIOJTHEHUU 00s13aTeIbCTBA
JOJDKHUKOM YIIJIATUTh yKa-
3aHHYIO B TAPaHTUU JECHEX-

HYIO0 CYMMY

[Mopyuurens 06s13yercs
HECTH COJIMJIAPHYIO OTBET-
CTBEHHOCTD 32 HEUCITOJTHE-
HUE

00s13aTeIbCTBA JOIKHUKOM

3aBUCUMOCTH OT OCHOB-
HOT'O 00s3aTeNbCTBA

He 3aBucuT OT OCHOBHOTO
00s13aTeIbCTBA, HE TPeKpalia-
€TCsl IPU HMCTIOJTHEHUHU OC-
HOBHOTO 00s3aTeNbCTBA WU
MIPU3HAHUM €TO HEACHCTBU-
TETbHBIM

[Ipekpamiaercs npu ucnod-
HEHUU (MHOM MpPEKpaIeHNH)
OCHOBHOTI'O 00s13aT€IbCTBA
WIM TPU3HAHWM €ro HEJEH-
CTBUTEIIHBIM

3aror mpeacTaBiser co0OW MPaBOOTHOIICHHE, B CHITY KOTOPOTO KPETUTOP (3aJI0roiepiKa-
TEJIb) BIpaBE NMPH HEUCTIOHEHUH JODKHUKOM OOECTICUYeHHOTO 3aJI0TOM 00s3aTeNbCTBa IOTY-
YUTh YJOBJIETBOPEHUE U3 CTOMMOCTHU 3AJI0)KEHHOI0 UMYIIECTBA NMPEUMYIIECTBEHHO Tepel ApY-
TMMH KPEIUTOPaMHU.



B HacTosmee BpeMs PaBOBOE PETYIMPOBAHKUE 3AJIOTOBBIX OTHOUICHHI OCHOBBIBAETCS HA
I'paxxnanckom konekce P® 1994 r. u ®enepanpaom 3akonHe oT 16 umrons 1998 r. Ne 102-03
«O0 unoteke (3a70re HEABIKUMOCTH ).

[Tpenmerom 3anora, corsacHo cT. 336 'K P®, MoxeT OBbITh BCSIKOE UMYIIECTBO M UMYIIE-
CTBEHHBIE IpaBa (TpeOOBaHUs), 32 UCKIIOYEHNEM UMYILECTBA, U3BATOrO U3 000pOTa, U HECKOIIb-
KHX KaTerOpui UMYILECTBEHHBIX IIPaB, IPSIMO YKa3aHHBIX 3aKOHOM.

[To obumemy nmpaBuiy JOTOBOP O 3aj0re J0JKEH UMETh IMCbMEHHYIO (popMy, a B OTHOILIE-
HUY 3aJ10Ta HEIABWKUMOCTH U HEKOTOPBIX MHBIX BHUIOB MMYILECTBA, KPOME TOIO, HOTAPHAIBHO
yJIOCTOBEPEH M 3aperucTpUpoOBaH B YCTaHOBJIEHHOM Hopszake. HecoOmonenne ykazaHHBIX mpa-
BUJI BJIEYET HEAEHCTBUTENBHOCTH JoroBopa (ctT. 339 'K PO).

B I'paxxanckom konekce PO npenycMOTpeHsl CyIIECTBEHHBIE YCIIOBHs JOTOBOpA 3aJ10ra,
0e3 KOTOPBIX JIOrOBOp HE cuuTaeTcs 3akiatoueHHbIM. CoryacHo 1. 1 c¢t. 339 B moroBope o 3ajnore
JIOJDKHBI OBITH YKa3aHbI MIPEIMETHI 3aJI0Ta U €r0 OLIEHKa, CYIIECTBO, pa3Mep U CPOK MCIOTHEHUS
00s13aTesIbCTBa, 00ECIEUNBAEMOI0 3aJI0TOM, a TAKXKEe CO/AEPIKAThCsl yKa3aHUE Ha TO, Y KakoW U3
CTOPOH HaXOAMTCS 3aJI0)KEHHOE UMYILECTBO. Eciin cTOpoHaMu He JOCTUTHYTO COTJIAIIEHHE, XO-
Ts OBl 110 OJTHOMY M3 Ha3BaHHBIX YCJIOBUH, TM00 COOTBETCTBYIOLIEE YCIOBUE B JIOTOBOPE OTCYT-
CTBYET, IOTOBOP O 3aJI0I€ HE MOYKET CUNTAThCS 3aKJIIOUCHHBIM.

OO6ecnieunTeNbHbII XapakTep 3ajJ0ra 3aKJII0YaeTCsl B BO3MOKHOCTH YJOBJIETBOPUTH TPeOO-
BaHUE KPEIUTOpPa U3 CTOMMOCTH WJIM 3a CUET 3aJI0)KEHHOTo umyniectsa. CieaoBarenbHO, 3a10-
KEHHOE MMYIIECTBO MOJICKHUT PEaTH3aluy ¥ U3 BBIPYYEHHOW CYMMBI IMOTAIIaeTcs 00s3aTenb-
CTBO JIOJKHUKA — 3aJI0T01aTEsl.

OOpareHne B3bICKaHUS Ha 3aJI0KEHHOE UMYILECTBO, KaK IPaBUIIO, IPOMCXOIUT 10 pele-
HUIO cyaa. OHAaKO CyHIECTBYIOT JIBa UCKIKOYEHUS U3 3TOTO NpaBUIIa, IPEAYCMOTPEHHBIE 1. | 1
2 c1. 349 T'K P®, no3Bonstomue n3bexars cyaeOHON mporenypbl. Bo-nepBbix, CTOPOHBI MOCIe
BO3HUKHOBEHUSI OCHOBAHUM JJIsi OOpalleHusl B3bICKAHHS Ha MPEIMET 3ajora MOT'YT 3aKII0UUTh
HOTapHalIbHO YJIOCTOBEpEHHOE COIalleHne 00 yIOBIECTBOPEHUU TpeOOBAHUH 3a CUeT 3aJ0XKEH-
HOT0 UMyliecTBa 0e3 obpamieHus B cyl. Bo-BTopeix, oOpaliieHue B3bICKaHUs Ha IIPeIMET 3ajora
0e3 oOpareHus B CyJl IOMYCKAeTcs 1O J0rOBOPY O 3aJI0Te ABM)KMMOI'O UMYIIECTBA, €CJIU TaKas
BO3MOXKHOCTb COJIEPKUTCS B COTJIAIIIEHUH 3aJI0T0/IaTeNsl U 3aJI0T0/iep KaTers.

Heobxonnmo oOpatuth BHUMaHHE Ha TO, 4TO CT. 349 'K P® He npenocrasiser ctopoHam
npaBa M30ekaTh pealn3alUy 3aJ0)KEHHOTO0 HMMYIIECTBA, MPEAYCMOTPEB B JIOTOBOPE BO3MOXK-
HOCTh Nepexo/ia K 3aJ0ro/IepKaTello npaBa COOCTBEHHOCTH Ha 3aJI0KEHHOE UMYIIECTBO B CITy-
qasgx HEHCIOJHEHUs JIM00 HeHaUIekKaIero UCIIOIHEHHS! TOJDKHUKOM OCHOBHOTO 00s13aTeIbCTBA.
CynebHoll nmpakTUKe U3BECTHBI Cllydyal OTKa30B B YJIOBJIETBOPEHMM TPeOOBAHUS 3aJOrojiepiKa-
TeNsl O Mepeaaye eMy 3ajJ0KEHHOTO0 MMYILECTBa 0e3 coO0IeHUsl PO eaypbl MyOIMUHBIX TOP-
TOB B CBSI3U C NMPU3HAHHUEM MOJOOHOro AOroBopa HexeWcTBUTenbHBIM. BepxoBublii Cyn PO u
[Tnenym Beicuiero Apoutpaxknoro Cyna P® oOparunu BHUMaHUE HAa HEJOMYCTUMOCTh MOI00-
HbIX coryamenuii. CornacHo 1. 46 [Tocranosnenus [Inenyma BepxoBrnoro Cyaa P® u [Inenyma
Beiciiero Apoutpaxnoro Cyna P® ot 1 uronst 1996 1. Ne 6/8 «O HekoTOpBIX BONpocax, CBsI3aH-
HBIX C IPUMEHEHUMEM 4YacTu nepBoi ['paxmaHckoro konekca Poccuiickon depepanuu» Aeu-
CTBYIOIIIEE 3aKOHO/ATENBCTBO HE MPEAYCMATPUBAET BO3MOXKHOCTh IEPEAAUN UMYLIECTBA, SBIIS-
IOIIErocs MPeIMETOM 3ajiora, B COOCTBEHHOCTD 3aJIorojiepkarens. Beskue cornamenus, npeny-
CMaTpUBAIOIIIME TAKYIO TIepeauy, SBISI0TCS HUYTOKHBIMH, 32 UCKJIIOUEHHUEM TeX, KOTOpPbIE MO-



T'yT OBITh KBATH(UIIMPOBAHBI KaK OTCTYITHOE WJIM HOBAIlUsS 00OECIICUEHHOTO 3aJI0TOM 0053aTelb-
CTBa.

Bo Bcex ocTanbHBIX Ciydasx 3aJI0To/IepKaTesb 00s13aH 00paTUThCA B CyIl C TpeOOBaHHEM
00 oOpamieHny B3bICKaHUS Ha 3aJI0)KEHHOE UMYIIecTBO. Peann3anus npenmera 3anora Ipou3Bo-
JUTCS IYTEM €r0 MPOJaXH € MyOJINYHBIX TOPTrOB B NOPSAJKE, YCTAHOBIEHHOM IPOLECCYATIbHBIM
3aKOHOJIATEIIHCTBOM.

9.6. IIpexpaieHue 00513aTEILCTB

[Tpekpaienue o0s3aTesIbCTBA 03HAYACT IPEKpAIllEHUE IIPpaB U 00s3aHHOCTEN CTOPOH 005-
3arenbeTBa. O0A3aTENBCTBO MOXKET MPEKPATUTHCS B CHITY PAa3HBIX MPHYUH, IPUYEM HE TOJIBKO B
pe3ysbTare JOCTHXKEHUS €ro LEeH, T.e. ucHoiaHeHusl. CoObITHS U ACHCTBUS, KOTOPBIE IPUBOIAT
K IIPEKpAIEeHUI0 00513aTeIbCTBA, HA3bIBAIOTCSI OCHOBAHUSMH IPEKPAIICHUS 0053aTEIBCTB.

Cornacho ct. 407 'K P® 00s3aTenbCTBO MpEKpaIiaeTcs MOJHOCTHIO WIIH YACTHYHO TIO OC-
HOBaHUsAM, npexycMorpeHHbM ['K P®, npyrumu 3akoHamu, MHBIMM IIPAaBOBBIMH aKTaMU HIIU
JIOTOBOPOM. ['pakIaHCKUN KOJEKC CONEP’KUT JOCTAaTOYHO IHOJHBIM MepeyeHb OCHOBAHUU Ipe-
KpalleHHsl 00513aTeNbCTB, KOTOPBIN, TEM HE MEHEe, HE SBISETCS MCUEPIBIBAIOIINM, MOCKOIbKY
3aKOH IPeI0CTaBIIsIET IIPAaBO CTOPOHAM 00s3aTeIbCTBAa YCTAaHABIUBATh U MHBIE OCHOBAHMS Ipe-
KpalleHUs UX 0053aTeNbCTBa.

O0s13aTenbCTBa MOTYT MPEKPAIIATHCS 110 BOJIC YUACTBYIOUIMX B HEM JIUI] B PE3YJIbTATE CO-
BEPIICHHUS UMH OTIPE/ICICHHBIX NEHCTBUN (MCIOJIHEHUS, HOBAIIWH, 3a4€Ta, OTCTYITHOTO, MPOIIIe-
HUS JI0NITa), HO 0053aTeNbCcTBa MOTYT MPEKPAIIaThCsl M HE3aBUCUMO OT BOJIM YYaCTHHKOB B pe-
3yJbTaTe HACTYIJICHUS KaKuX-11M00 COOBITHH (COBIaIeHMs JODKHUKA U KPEAUTOPA, HEBO3MOXK-
HOCTHU HUCHOJHEHUs, CMEPTU IPaKAaHUHA WIM JUKBUJALMH IOPUINYECKOr0 JIMLA, U3/IaHUsI aKTa
roCyJapCTBEHHOT'O OpraHa).

[Tpryem B Tex ciyyasix, KOTrJa OCHOBaHUSIMU NPEKpaLeHUs: 0053aTebCTBA SBISIOTCS J1eH-
CTBHsI, HEOOXO/IUMO UMETh B BUAY, YTO 00S3aTEIbCTBO MOXKET MPEKPATUThCS B pe3ysibTaTe O-
HOCTOPOHHUX JEHCTBUN KaKOW-THOO M3 CTOPOH 00s3aTeNbcTBa (3a4eT, MPOIICHUE J10Jra), a B
HEKOTOPBIX CIIy4asiX - JIUIIb 110 COTJIAIIEHUIO CTOPOH (OTCTYITHOE, HOBAIIHS).

Kak mpaBuiio, 0053aTeIbCTBO JOKHO MPEKPATUTHCS €r0 HCITOTHEHHEM, TIOCKOJIBKY Ha 3TO
U HampaBJieHbl HHTEpECHI CTOPOH o0sa3arenscTBa. Ho cornacuo ct. 408 'K P® ocHoBanueM mpe-
KpaleHus 0053aTeNbCTBa SBJISETCS TOJBKO €ro HaAJIeKalllee UCIIOJIHEHHE, T.€. B COOTBETCTBHHU C
yCIOBHUAMHU 00513aTeNbCTBA M TPEOOBAHUSAMU 3aKOHA, MHBIX MPABOBBIX aKTOB, OOBIUAsIMU JI€IIOBO-
ro obopora. JleficTBUs JOHKHUKA MO MCHOJHEHUIO 0053aTeNbCTBA C IOPUAMUYECKON TOUYKHU 3pe-
HUS TPEACTaBISIIOT COO0H CHEeNKy, a, ClIe0BaTEeNIbHO, €€ COBEpILIEHUE MOAUYUHIETCS MTPaBUiIaM O
caenkax. Ho 3akoH He TpeOyeT, 4ToObI MCIIOJIHEHHE 00s13aTeNIbCTBA 0OPMITSIIOCH TUCbMEHHO. B
m. 3 ct. 159 'K P® npsimo npeaycMoTpeHo, YTO CIETKH BO MUCIOJHEHHE JIOTOBOPA, 3aKIIOUCH-
HOTO B NMMUCBMEHHOW (pOopMe, MOTYT 1O COTJIAIIEHWIO CTOPOH COBEPIIAThCS YCTHO, €CIIH ATO HE
POTHBOPEYHT 3aKOHY, HHBIM TPABOBBIM aKTaM H JIOTOBOPY. 3aKOH MPEIOCTABISIET JTOJIKHHUKY
npaBo TpeOOBaTh OT KpeAWTOpa MUCBMEHHOTO O(hOopMIIEHUS HCIoiHeHus oOs3arenbcTBa. Co-
riacHo 1. 2 c1. 408 'K P® kpeautop, npuHUMas UCIIOIHEHHE, 00513aH 10 TPeOOBAaHUIO JT0JKHHU-
Ka BbIJIaTh €My PAclMCKy B MOJYYEHHUU MCIOJIHEHUS MOJTHOCTBIO MJIHM B COOTBETCTBYIOIIEH Ya-
CTH.

[Tpekparmenue 00s3aTenbCcTBa 3a4€TOM IIHPOKO HCTIONB3YETCSI B KOMMEPUYECKHX OTHOIIIE-
HUSX. 3a9eT MPOUCXOIUT B TE€X CIIydasx, KOTJa CYIIECTBYIOT JBa BCTPEYHBIX OAHOPOIHBIX Tpe-



OoBaHWUs, T.€. JIBa JIMIIA JOJKHBI HCTIOJHUTB APYT APYTY oaHO U TO k€. CormacHo cT. 410 'K P®
00513aTEeNIbCTBO MPEKPALIACTCS MOJHOCTHIO WM YAaCTUYHO 3aYETOM BCTPEYHOTO OJHOPOIHOTO
TpeGOBaHUs, CPOK KOTOPOTO HACTYIHII JTUOO HE yKa3aH WM ONpeIeiIeH MOMEHTOM BOCTpeOoBa-
HUS.

Jis mpuMeHeHus1 3aueTa HeOOXOJMMO OJHOBPEMEHHOE COOIIIOJICHHE CIEAYIOIINX YCIIO-
BHIA:

1) BcTpeuHslit XapakTep TpeOOBaHUM CTOPOH, T.€. KaK[as U3 CTOPOH AOJDKHA ObITh OJIHO-
BPEMEHHO U KPEJUTOPOM, U T0JKHUKOM JIPYrOii CTOPOHBI;

2) OAHOPOAHOCTh TPeOOBAHUH, T.€. MPEIMETOM BCTPEUHBIX O0S3aTENBCTB JOJKHBI OBbITH
BELIH, OIPEIEIIIEMbIE POJIOBBIMU IIPU3HAKAMMU, B TOM YHUCIIE JCHBIU;

3) HacTyIUIEHHE CPOKa MCIOJIHEHUsI 000MX 00s3aTEIbCTB, T.€. CYyIIECTBOBAHHE IpaBa Tpe-
OOBaHUS UCIIOJIHEHUS.

Baxnass ocoO0eHHOCTh MpUMEHEHHsI U O(OPMIICHHUS 3a4eTa, O KOTOPOM 4acTo 3a0bIBAIoT,
3aKJII0YAeTCs B TOM, 4TO JUIs 3a4eTa JOCTATOUHO 3asABJIeHUs 01HOH cTopoHsl (cT.410 'K PD).

OTtcTynHOe SBISIETCS HOBBIM OCHOBaHMEM IIpPEKpaIleHUsl 0053aTelbCTB, paHee HEU3BECT-
HBIM Halemy 3akoHozatenscTBy. Cornacho ct. 409 I'K P® no cornamenuto cropoH o6s3arenb-
CTBO MOXET OBITh NMPEKPALIEHO MPEJIOCTABICHUEM B3aMEH HCIIOJIHEHHs] OTCTYHMHOIO (yIJIaToi
JIEHEeT, Iepeaueil UMyIlecTBa U T.1.). Pazmep, cpoku U MOPSAIOK IPEJOCTABIECHUS! OTCTYITHOTO
YCTaHABJIMBAIOTCA CTOPOHAMH.

Ucxons uz cmeicna ct. 409 'K P moxHO cnenaTh BBIBOJ O TOM, YTO COTJIAIIEHHUE O Tpe-
KpalleHUH 0053aTeNbCTBA OTCTYIHBIM HE MOXKET COAEPXKAThCsl B TEKCTE JIOTOBOPA, MOCKOJBKY
3TO 03HAYaeT 3aBeAOMYI0 (PMKTHBHOCTH JIOTOBOPA, M3HAYaJIbHO HAIPABICHHOTO Ha MpeKpalie-
HUE 00513aTeNbCTBA, a HE Ha €ro peajbHOe HCIoJIHeHHe cropoHaMu. [logo6Hoe cornamienue Mo-
KeT ObITh 3aKJIFOYEHO CTOPOHAMH TOJIBKO I10CJI€ HEUCIIOJHEHUs 0053aTesIbCTBA, CPOK MCIIOJIHE-
HUSI KOTOPOTO yX€ HAaCTYIUIIL.

Jlis mpuMeHeHus1 OTCTYIHOTO TpeOyeTcsl COOTBETCTBYIOIIEE JIBYCTOPOHHEE COTJIallleHHe
MEXy KpeIUTOPOM U JOJDKHUKOM, B KOTOPOM HEOOXO/IMMO YKa3aTh:

1) HauMeHOBaHNE OTCTYITHOTO;

2) pa3mep, CpOKU U TOPSAIOK NMPEAOCTaBICHUS OTCTYITHOIO;

3) 00s13aTenbCTBO, MOATIEKALIEE TPEKPAILIEHHUIO.

Ot oTcTynmHOr0 HEOO6X0MMO OTIANYaATh npouieHue aonra. CornacHo ct. 415 'K PO o6s3a-
TEJIbCTBO MpPEKpalaeTcs 0CBOOOKICHUEM KPEAUTOPOM JO0JDKHHUKA OT JISKALIMX Ha HEM 00sI3aH-
HOCTEH, €CJIM 3TO HE HApyLIaeT IIPaB APYruX JIMI B OTHOLIEHUH UMYIEeCTBa KpeauTopa. To ecTh
IpPOILEHUE J0ra — 3TO OJHOCTOPOHHEE JeHCTBUE KPEeAUTOpPa, OCBOOOMKAAIOLIETO JOKHUKA OT
JIEKAIIMX Ha HEM 00s3aHHOCTEHN 0€3 KakuX-Iu00 KOMITEHCAIIUH MM OTBETHBIX AEWCTBUU C €ro
CTOPOHBI.

HoBamust oTHOCHTCS K TEM OCHOBAHMSIM IMpEKpallleHus: 0053aTeNbCTB, A1 KOTOPbIX HE00-
XOJIMMO JIOCTHXKEHHUE COTJIANICHUS CTOPOH 00s3arenbcTBa. HoBarus (OT jaT. novato — oOHOBIIE-
HHUE, U3MEHEHHE) XapaKTepU3yeTcsl CYIIECTBEHHbIM HM3MEHEHHMEM, a TOYHEee, 3aMEHOH OJHOro
oOsi3arenbeTBa Ha aApyroe. CornacHo cr. 414 'K P® 06s3arenscTBO mpeKpalaeTcs coriameHm-
€M CTOPOH O 3aMeHE IEepPBOHAYAIBHOTO 0053aTeNbCTBA, CYIIECTBOBABILIETO MEXIY HUMH, APY-
UM 0053aTeIbCTBOM MEXIY TEMH K€ JIMI[aMU, MPEIyCMaTPUBAIOLIMM WHOU MpeAMET MU CIOo-
€00 UCTIOJTHEHUS (HOBAIHS).



Kak mpaBuiio, HOBalusl HCIOJIB3YETCS KaK OCHOBAaHUE IMpPEKpallleHUs IEHEKHBIX 00s3a-
TEJIbCTB, T.€. JCHEKHOE 0053aTeNbCTBO (0043aTENbCTBO YIUIATUTH ACHBIH), BO3HUKIIIEE U3 JIOTO-
BOPOB KYIUIM - IPOAaXu (IIOCTaBKHU), apeH[bl, OApsAAa U Jp., 3aMEHsETCI Ha 3aeMHOE 00s3a-
TenbeTBO. B cootBeTcTBUM cO cT. 818 I'K PD nosr, BO3HUKIIMI U3 10TOBOPOB KYIUIM-TIPOJIAXKH,
apeH/Ibl UMYILECTBA WM MHOT'O OCHOBAHUS, MOXET OBbITh 3aMEHEH 110 COIVIAIIEHHUIO CTOPOH 3a-
E€MHBIM 00513aTeIbCTBOM. 3aMEHa JI0JIra 3aeMHBIM 0053aTeIbCTBOM OCYILECTBIISIETCS ¢ COOJII0Ie-
HueM TpeboBaHuii 0 HoBauu (cT. 414 'K PD) u coepmiaercs B hopme, TpeayCMOTPEHHOU JIJIst
3aKII0YeHUs JoroBopa 3aitma (ct. 808 'K PD).

[TockonpKy 1eb HOBALlMM B MPEKPALIEHUH TEPBOHAYAIBLHOTO 0053aTeIbCTBA, B HOBOM
00513aTeNIbCTBE, 3aKIIF0YAEMOM BMECTO NIEPBOHAYAIBHOTO, HEOOXOIMMO IPSMO YKa3aTh:

- 0 MPEKpaIICHUH EPBOHAYATIBHOTO 00513aTEILCTBA C MOMEHTA 3aKJIFOUECHUST HOBAIHH;

- 0 BOBHUKHOBEHHUHU HOBOT'O 0053aTEIbCTBA B PE3yIbTaTe HOBAIIUH.

HoBanus mpekpaiiaer He TOJIBKO OCHOBHOE, HO M JIOTIOJIHUTENIbHBIE 0053aTeNbCTBA, CBSI-
3aHHbIE C NIEPBOHAYAIBHBIM (B TOM uHCle 00s3aTeNbCTBA, 00ECTIEUMBAIOIINE MCIIOIHEHHE OC-
HOBHOTO 0053aTeNbCTBa,- HEYCTOIKY, 3aJlor, MOPYYUTENHCTBO), €CIIM MHOE HEe OylIeT mpsMo
MPEelyCMOTPEHO coramieHneM ctopoH (ct. 414 'K PO).

['paxknanckuii konekc P® comepXUT M WHBIE OCHOBAHHS MpPEKpalleHHs 0053aTeNbCTB
(IMKBUAIUS IOPUIUIECKOTO JIMIA (JOJKHUKA WU KPEAUTOPA), CMEPTh TpaXkJIaHNHA, COBIIAJIEe-
HUE JIOJDKHUKA M KPEAUTOpPa B OJTHOM JIMIIE, HEBO3MOKHOCTh MCIIOJIHEHUS 0053aTeIbCTBA, B TOM
YHClie B Pe3yJIbTaTe U3/1aHUs aKTa TOCYJapCTBEHHOI'O OPIraHa).



Pasznen 10. F'PAZKJAHCKO-ITIPABOBBIE CAEJIKH

10.1. ITonsiTHE ¥ BHALI CACJIOK

Coenxu — 3TO BOJIEBBIE ACUCTBHS (PU3UYECKOTO WM FOPUIANYECKOTO JIUIA, HEOCPEACTBEH-
HO HANpaBJICHHbIC HA YCTAHOBJICHUE, N3MEHEHHUE WJIU MPEKPAIICHUE IOPUIUYECKUX OTHOLICHUM
(rpaxkmanckux mpaB U o0s3anHocTel) (cr. 153 'K PO).

Jlns mpu3HaHUA T€X WIM UHBIX COBEPIIAEMbIX JIEHCTBUMN I'pa)IaHCKOW CIEeNKOH HeoOXo-
JUMO HaJM4Ke HEKOTOPBIX CYIIECTBEHHBIX YCIOBHI:

1) coBnazeHue AEWCTBUTEIHLHOIO HAMEPEHUSI COBEPIIAIOLIETO CJENKY JIMIA C €r0 BHEI-
HUM BBIPQ)KEHUEM;

2) mpaBoBasi 11€JIb CACJIKHA — BOSHUKHOBEHUE, U3MEHEHUE WM MPEKPAIICHUE IPaKIaHCKUX
IIPaBOOTHOLLICHU;

3) npuganue crenke TpedyeMoit 3aK0HOM (hOPMBEI;

4) npaBOMEPHOCTD CHEIKH.

Bce MHOrooOpasue coBepiiaeMbIX CAETIOK Pa3/IelieHO B TEOPHH IpaBa Ha OMpECIICHHBIC
BuJbl. CyIlIecTByeT HECKOJIbKO KiIaccu(UKAIMi CENOK MO pa3TUYHBIM OCHOBAHUSIM:

- 110 YUCITY YYaCTBYIOIIUX CTOPOH;

- 10 MOMEHTY BO3HUKHOBEHUS CHCIKH;

- 110 UHBIM OCHOBAHMSIM.

[To yncny y4acTBYIOIIMX CTOPOH Pa3IiMyalOT OAHO-, ABYX - WJIM MHOTOCTOPOHHHUE CIEIKH
(ct. 154 T'K P®) B 3aBUCUMOCTH OT TOTO, BHIPQ)KEHUE BOJU KAKOT'O KOJIMYECTBA JIMI] HEOOXO1-
MO JUIsl coBepuieHUs cAeNKH. OTHOCTOPOHHEH CUYMTAETCs CHENKA, JUIsl COBEPIICHHUS] KOTOPOH
HEO0O0XOIUMO U JOCTATOYHO BBIPAKEHUE BOJIU OJHOW CTOPOHBI.

Ilpumep. OHOCTOPOHHEH CHENKON sABIAETCS cocTaBieHue noBepeHHocTH (cr. 185 T'K
P®), oTka3 croponsl ot ucnosHeHus aoroopa (cr. 450 'K P®d), 6ankoBckas rapanTus (cr. 368
'K POD).

Crnenku, Ansi COBEpIICHHUS] KOTOPHIX TpeOyeTcs coriiacoBaHHe MHTEPECOB JBYX U Oolee
CTOPOH, SIBJISIIOTCSA JBYCTOPOHHUMU (JIB€ CTOPOHBI) JTMOO MHOTOCTOPOHHUMH (Tpu WiIH Oojiee
CTOpOH). {751 3aKiTr0ueHus: IBYX - WJIM MHOTOCTOPOHHEH CHIENKH €€ CTOPOHBI JOJIKHBI JOTOBO-
PHUTBCSI MEXKTy COOOM, ITOATOMY B MPaABE MOSBUICS TEPMUH «IOTOBOPY.

Cnpaska. Heob6xoaumMo OTIMYaTh KOJMYECTBO CTOPOH JOTOBOpa OT (PAaKTHUUECKOTO Yhcia
JIUI], Y9aCTBYIONINX B HeM. J[OroBop KyIUIM-TIPO/IaXKH BCErJa SBJSETCS IBYCTOPOHHUM (TIpoja-
Bell - MMOKYyMareb), HECMOTPSl HA TO YTO HAa CTOPOHE U MPOJABIIA, M MOKYMATeNsl MOTYT BBHICTY-
MaTh HECKOJIBKO JIUII.

[Io MOMEHTY BOBHMKHOBEHHUS CACIIKH Pa3IuYaroTCsl peajbHble U KOHCEHCYaJIbHBIE CICIKH.
VYka3zaHHOe JeNIeHHE BO3HHKJIO €Ile B PUMCKOM IMpaBe. KoHCEHCyalnbHOUW CHEIKON SBISETCS
CIIENIKA, KOTOpasi CYUTAETCSI COBEPIICHHONW C MOMEHTA JOCTUXKEHHUS COTJIAIIEHHUSI CTOPOH.

Ilpumep. JIoroBOp KYILTU-TIPOJIAXKH SIBJIIETCSI KOHCEHCYAJIbHOU CIIETTKOM, TaK KaK CUNTaeT-
Csl 3aKJTFOUYEHHBIM B MOMEHT JIOCTH)KEHHS COTJIaleHusi cTopoH. [lepemaua Bemu, yruiara IeHer
WJIM UHBIE JIEHCTBUSI CTOPOH COBEPIIAOTCS YK€ MOCIE 3aKII0YEHUS CACIIKH.

PeanbHbIMU clieKaMu SIBISIFOTCST CAEIIKH, KOTOPBIE CUMTAIOTCS COBEPIIEHHBIMH TOJIBKO C
MOMEHTA Mepeay Belln OT OAHOM CTOPOHBI K APYro. YKa3aHHOE pa3iMyue HOCUT HE TOJIBKO
TEOPETHUUYECKUH, HO U MPAKTUYECKUM XapaKTep, MOCKOJIbKY, €CJIU CIIEIKa CYUTAETCA COBEPIICH-
HOM B MOMEHT JIOCTHKCHHS COTJIANEHUs (KOHCEHCYalIbHAsI CIENKa), TO CTOPOHBI BIpaBe TpeOo-
BaTh JIPYT OT Apyra UCIIOTHEHUS JaHHOM CAeNKu (Tepenauun Bele, 1eHer), a TpeboBaTh MCIOJI-



HEHUS pealibHOM CIENIKH TOJBKO MOCIe TOCTHXKEHUS COTalleHus (MIOAMUCAaHUs 10roBopa) - He-
BO3MOJKHO.

Cnpaexa. Hano oOpaTtuTh BHUMaHUE Ha TO, 4TO A0roBop 3aiima (ct. 807 'K PD) sBusiercs
peabHOM clieKoM, a KpenuTHbINA JoroBop (cT. 819 'K PD) — koHCceHCcyallbHOM.

JloroBops! (Kak pasHOBUAHOCTH CIENIOK) MOTYT OBbITh BO3ME3IHBIMU WM 0€3BO3ME3HBI-
MU. JIoroBop, o KOTOPOMY CTOPOHA JIOJKHA MOJIYyYUTh IIJIaTy WJIM UHOE BCTPEYHOE MPEIOCTaB-
JICHHE 3a UCIOJHEHHE CBOMX OOS3aHHOCTEH, SBISETCS BO3ME3IHBIM, a 0€3BO3ME3HBIM MpU3HA-
€TCsl JOTOBOP, MO KOTOPOMY OJIHa CTOPOHA 00s3YyeTCs MPEAOCTaBUTh YTO-TMOO JIPYroil CTOpOHE
0e3 MmoTydeHust OT Hee IUIAThl WIIM MHOTO BCTpeYHOro npeaoctaieHus (ct. 423 'K PD).

Cnpagxa. CornacHo ct. 424 'K PO npu orcyrcTBUM B BO3ME3/IHOM JI0TOBOPE LIEHBI MIIH
YCIIOBUH €€ OIpeAeIeHHs UCIIOJIHEHHE IOT0BOpa JOHKHO OBITH OILUIAYEHO 110 LIEHE, KOTopasi IIpu
CPaBHUMBIX 00CTOSITEIHCTBAX OOBIYHO B3MMACTCS 32 aHAIIOTUYHBIE TOBAPHI, pAOOTHI TN YCIIYTH.

Jnist coBepieHusI CCNKU il He0OX0IMMO PUAATh COOTBETCTBYIOUTYIO (hOPMY, TOCKOJIBKY
TOJIBKO TIpH cOOII0IeHIH TpebyemMoii (hOpMBI clieiKa OPOKIAeT MpaBa U 00sI3aHHOCTH CTOPOH.

3aKOHOAATENHCTBO YCTaHABIMUBAET ABE (DOPMBI CIETOK: YCTHYIO M MUCbMEHHYIO. B co0T-
BeTcTBUU cO cT. 158 'K PO cnenku coBepiiarTcst yCTHO WM B TUChbMEHHOU (opMe (pocToit
WM HOTapUAIbHON).

YcrHas Gopma 3aKITIOUEHHs CACIKH O3HA4YaeT, YTO BOJIS CTOPOH BBIPAKAETCS CIOBECHO,
XOTSI B HEKOTOPBIX CIydasX OHAa MOXKET MOATBEPKIAThCS BbIJaueld MUChMEHHBIX JOKYMEHTOB,
nepesaden UMyIIeCTBa.

B cootBerctBum ¢ 3akoHOM (cT. 159 'K P®) ycTHO CoBepiiaroTcs ClaeayroIue BUIbI Cie-
JIOK:

- JUTsL KOTOPBIX 3aKOHOM HJIM COTJIAIlIEHUEM CTOPOH HE YCTaHOBJICHA MUChMEHHas hopMma;

- WCIIOJHSEMBbIE MPU CAMOM HMX COBEPIICHUH, 32 HCKIIOUYEHUEM CHEJIOK, JUIsl KOTOPBIX
yCTaHOBJIEHa HOTapuaibHas ¢opMa, M CHEJIOK, HECOOMIOIEHHE MPOCTON MUCHhMEHHOU (hopMbl
KOTOPBIX BJIEYET UX HEIECUCTBUTENBHOCTD;

- BO HCIIOJIHEHHE JI0T0BOPA, 3aKJIFOUEHHOT0 B MUCbMEHHOU (hopMe, €CliM eCTh COIJIallleHHe
CTOpPOH 00 YyCTHOM (popMe HCTIOTHEHHSI MUCbMEHHOM CIETKHU, TOJIBKO €CJIA 3TO HE MPOTUBOPEUUT
3aKOHY, MHBIM ITPABOBBIM aKTaM U JOTOBOPY.

[TucemenHas ¢opMa CHENKH O3HAYaeT €€ COBEPIIEHHE IyTEM COCTaBJIEHHUS JOKYMEHTa,
BBIPAXKAIOIIETO €€ COACpKAHUE U MOJIUCAHHOTO JIMLIOM WX JIMIIAMH, COBEPIIAIOIIUMHU CHEIKY,
WM TOJDKHBIM 00pa3oM ynolHoMo4YeHHbIMU UMU JuiiaMu (c1. 160 I'K P®). ITucemennas gpopma
cAenku ObIBaeT ABYX BUIOB: MPOCTasi MUChbMEHHAs WM HOTapHalbHAas.

JloroBops! (ABYX- WM MHOTOCTOPOHHHE CAENKH) MOTYT COBEpIIAThCS KaK MyTeM COCTaB-
JICHUSI OJJTHOTO JTOKYMEHTA, MOJIMUCAaHHOIO0 CTOPOHAMM, TaK U IyTeM oOMEHa JOKYMEHTaMH I0-
CPEICTBOM MOYTOBOM, TelerpadpHoOi, TeIeTalmHON, TeneOHHOM, STEKTPOHHOM WIIM UHOW CBSI3H,
MO3BOJISIONIEN JOCTOBEPHO YCTAHOBUTD, UTO IOKYMEHT UCXOIUT OT CTOPOHBI IO I0TOBOPY.

Ha npaktuke Oosbliasi 4yacTh JIOTOBOPOB MEXIY IOPUIUYECKHUMH JUIAMH O(OpMIIsSeTCs
MyTEM COCTaBJIEHUS €IMHOIO JOKYMEHTA, MOJAMUCAHHOIO PYKOBOAUTEISIMU U CKPEIJIEHHOTO TIe-
YaTsIMU JaHHBIX OpTraHU3ALIMi.

3aKoHOAATENHCTBO TpeOyeT coOMoAaTh MUCHMEHHYIO (OpPMY CHETKU B 3aBUCHMOCTH OT
TaKUX YCJIOBHM, KaK:

- CYOBEKTHBIN COCTaB CIIEIKH;

- coJiep KaHue CAENKH (LieHa UM CyMMa CHIEJIKH);



- cIy4au, PsIMO YKa3aHHbBIE 3aKOHOM.

3aKoH 00SI3BIBACT COBEPIIATH B MPOCTON MHUCHMEHHON opMe CIEAYIONUE CETKU:

- JOPUINYECKUX JIUI] MEX1y cO00i U C rpaxkIaHaMH;

- TpaXKAaH MEX1y cOOOH Ha CyMMY, IPEBBIIIAIONIYI0 He MeHee yeM B 10 pa3 ycTaHOBJICH-
HBIJ 3aKOHOM MUHUMAJIBHBIN pa3Mep OIIaThl TPYIA;

- TpaxJaH MEXIy co00il He3aBHCHUMO OT CYMMBI CAEIKH B CIIydasix, MPelyCMOTPEHHBIX
3aKOHOM, HampumMep corjamnieHue o Heycroike (ct. 331 I'K PD), 3anore (cr.3 39 I'K PD), 3anat-
ke (ct. 380 'K PD).

U3 sToro npaBuia ecTh 1Ba UCKIIOYCHHUS:

- coOmroieHrne mpocToil MUCbMEHHON (hOpMBI HE TpeOyeTcs JUIsl CIENOK, KOTOPBIE MOTYT
OBITH COBEPIIICHBI YCTHO (HAIIPUMEP, CIICIIKH, HCIIOJHIEMBIC IIPU CAMOM UX COBEPIICHUH ),

- MPOCTON MUCHMEHHOH (POPMBI HEAOCTATOYHO ISl CAEIOK, TPEOYIOIUX HOTapUAILHOTO
yJIOCTOBEPEHHUSL.

Hotapuanbnas ¢gopma ciaenku ycTaHaBIMBaeT JAOMOJHUTEIbHBIE TpeOoBaHus K odopmiie-
HUIO caenku. HoTtapuaibHOe yJIOCTOBEpEHHUE CIIEIKU OCYILECTBISETCS IMyTeM COBEPILEHHUs Ha
MUCbMEHHOM JOKYMEHTE, MOJIUCAHHOM JIMIIOM (JIUI[aMH), YIOCTOBEPUTEIHHON HAAMKUCU HOTa-
PUYCOM WJIH JIPYTHM JTOJDKHOCTHBIM JIUIIOM, UMEIOIIMM MIPaBO COBEPIIATh TAKOE HOTapuaIbHOE
neiicrue (ct. 163 'K POD).

HotapuansHoe ygocToBepeHue cesoK 00s13aTeIbHO B CIIyJasX:

- YKa3aHHBIX B 3aKOHC;

- IPElyCMOTPEHHBIX COTJIAICHUEM CTOPOH, XOTsI OBl 1O 3aKOHY JIJIS CIIEJIOK JAaHHOTO B/
ata (hopma He TpeOoBaIach.

3aKOHOAATENHCTBO OOS3BIBAET COBEPIIATh B HOTApUAIBbHON (popMe cliedyroniue BUIbI Clie-
JIOK:

- IOBEPEHHOCTh Ha COBEpIIEHUE CAENOK, TPeOYIOIMMX HOTapuanbHou (Gopmsbl (1. 2 cT. 185
'K PD);

- IOBEPEHHOCTH, BhIZIaBaeMast B mopsijake nepeaosepus (. 3 ct. 185);

- IOTOBOP 3ajI0Ta HeABMXUMOCTH (uroTeka) (1. 2 ct. 339);

- ycTynka TpeOOBaHMS U TIEPEBO/T I0JITa, OCHOBAHHBIN Ha C/IEJKE, COBEPIICHHOW B HOTApH-
anpHOM hopme (cT.cT. 389, 391);

- 1oroBop peHThI (cT. 584);

- 3aBemanue (ct. 1124 'K P®).

3aKOHOAATENHCTBO HE MpEAyCMaTpUBAaeT 00s3aTENbHON HOTApUAIBbHON (OPMBI CIEIOK
KYIUTH-TIPOJIAKU HEABMKHUMOCTH MEXKTY FOPUINUECKUMHU JTUIIAMH.

B cooTBeTcTBHM ¢ HOPMOIT 3aKOHA IO COTJIAIICHUIO CTOPOH B HOTApHAIBHOH (opme MO-
JKeT OBITh 3aKIIF0UEHA JIF00as clienka, XOTs Obl 10 3aKOHY JJIS CAEJOK JaHHOTO BUJa 3Ta ¢hopma
He TpeboBaach.

Jlis1 HEKOTOPBIX CIIEIUAFHO MPETYCMOTPEHHBIX CIENIOK KpOMe MPHIAHUS CHIEIKe HeoO-
xonuMoit (hopMbI TpebyeTcsl Mmocleayomnias TocyJapcTBeHHas perucTpanus. [ocymapcTBeHHas
perucTpanus 03Ha4aeT, YTo CBEJCHHS O COBEPIIECHHOW CIENIKE BHOCITCS B CIelUaIbHBIE TOCY-
JApCTBEHHBIE peecTphl. B oTinnune oT HoTapuallbHON (HOPMBI TOCYIapCTBEHHAS] PETUCTPAIUs HE
MOJKET OBITh TPOM3BE/ICHA B OTHOIICHUH CAEIKH, HE HYXKIAIOMICHCS B PETUCTPAIUU 110 3aKOHY,
XOTs1 OBl CTOPOHBI JKENTAIH MPOBECTH PETHCTPaNnio. [ 0Cy1apcTBEHHOW PErUCTpaIiy MOIekKAaT
CHCIKH C 3eMJICH W JPYTMM HEJBM)KMMBIM WMYIIECTBOM B CITydasX W B TMOPSIKE, MPEIYCMOT-



peHHbIX ['paxnanckuM kojekcoM PD 1 3aKkO0HOM O perucTpaiuu npaB Ha HEJBMHKUMOE UMYIIIE-
CTBO 1 clienok ¢ HuM (c1. 164 'K P®). Tak, B coorBercTBUU co cT. 339 'K PD morosop 06 urmo-
TeKe (3JIOT HEBIKUMOCTH) JIOJKEH OBITh 3apEeTrUCTPUPOBAH B MOPSAIKE, YCTAHOBICHHOM JIJIS
PErHCTpPAllUK CACJIOK C COOTBETCTBYIOIIMM HUMYIIECTBOM. B coorBercTtBuM co ct. 651 'K PO
JIOTOBOP apeH/Ibl 3JaHUsI UM COOPYKEHUs, 3aKJIIOUCHHBI Ha CPOK HE MEHEE Iojia, MOJICKUT
roCy/IapCTBEHHOW PETUCTPALIUY U CUUTACTCS 3aKIIOYSHHBIM C MOMEHTA TaKOW PEruCTpalluu.
CBeneHusi 0 rocy/lapCTBEHHONW PEruCTpalMK CIEIOK SBJSIOTCS OOLIEAOCTYIHBIMH, H Op-
raH, OCYHIECTBIIIOIIMNA TOCYJAapCTBEHHYIO PETUCTPALMIO MpaB HAa HEIBMIKHUMOCTH M CIIEJIOK C
Hel, 00s3aH IpeoCTaBIATh, UH(POPMALIMIO O TPOU3BEICHHON PEruCTpallui U 3aperucTpUPOBaH-
HBIX MMpaBax J00oMy JuIly. Jlo MOMEHTa rOCyIapCTBEHHOW PETUCTPAIIMU B TEX CIydasx, KOTaa
roCyJapCTBEHHAs PETHUCTPAIMs CACIKU 00s3aTeNbHA, ClIeNKa He OyIeT CYUTATHCS COBEPILICHHOM.

10.2. OcHoBaHUS U MOCJIECTBHUS MPU3HAHNUS C€JIOK HeelCTBUTEIbHBIMHI

OO61ure monxoXKeHUs: 0 HeACHCTBUTEILHOCTH ClIeNOK. J[J1s TOro yToObl COBEpIIIEHHAS CEII-
Ka MpUBEIa K BO3HUKHOBEHHIO TI'Pa)XIaHCKUX IPABOOTHOIICHUI, OHA JIOJIKHA OBITH JEeHCTBH-
TenbHOU. [leiCTBUTENFHOCTD CIENKH 03HAYAET, YTO OHA COOTBETCTBYET HOpMaM IpaBa U COBEP-
[IeHA MIPH CIAEAYIOUINX YCIOBUSIX:

1) neecrmocoOHBIMU CTOPOHAMH;

2) IpoOM301LIO COBMAICHHE BHYTPEHHEH BOJIM JIMIIA M €€ BHEITHETO BBIPAKCHUS;

3) B Haanexamei gopme;

4) coneprkaHue cIeIKu (€€ yCIOBUs) COOTBETCTBYIOT 3aKOHOIATEIHCTRY.

OTtcyTcTBUE WM HapyUIeHHE XOTS Obl OJIHOTO U3 yKa3aHHBIX 3JIEMEHTOB NMPUBOAUT K He-
JNEHCTBUTENBHOCTH CCIKH.

HepelicTButenpHyto clieaKy HEOOXOAMMO OTJIMYATh OT HecocTosBIIeHcs caenku. Henei-
CTBUTEJILHOMN CIETKOI MOXKET ObITh IPU3HAHA YK€ COBEPILCHHAs CJEeNIKa, €CIIU IPU €€ COBEpIIIe-
HUU ObUIM JOMYIIEHBbl Kakue-TuOo HapymieHus. HecocTosBiuascs caenka He SIBISIETCS COBEP-
IIEHHOM, I0ATOMY HE MOKET ObITh IPU3HAHA HEACHCTBUTEIHHOM.

Ilpumep. Ecnu 10roBOp KYIUTM-TIPOAAKK HE MO3BOJISET ONPEAEUTh KOJUYECTBO MOJJIe-
JKaIllero Iepenaye TOBapa, JIOTOBOP CUUTAETCS HE3AKIIIOUEHHBIM, a MO3TOMY HE MOXKET OBITh
MIPU3HAH HeJeHCTBUTENBHBIM (CT. 465 'K PD).

HeneiicTButenbHbie caeTKH OBIBAIOT ABYX BUAOB: OCIIOPUMBIE U HUYTOXHBIE (CT. 166 ['K
P®), B 3aBHCUMOCTH OT TOTO, TpeOyeTcsl TN i MPU3HAHUS €€ HEeJCHCTBUTENbHOM PeIlIeHHE CY-
na uiy HeT. HU4ToXHOU sIBNsETCS ClIenKa, He MOPOXAAroIas HUKAKUX MOCIEACTBHHA Ui ee
CTOPOH, TaK, Kak OyJTO clelKka 1 He Obljia COBEpIIEHA, T.€. OHAa HEIEHCTBUTENIbHA B PE3yNbTaTe
cBoero copepuieHus. Ocriopumasi ceyka MOXeT ObITh MPU3HAHA HEJAEHCTBUTEIBHONU TONBKO CY-
JIOM, ¥ HUKaK{e JIPYTHe JIMIa U OpraHbl (B TOM YHCJIE HAIOTOBBIE, OPTaHbl BAIFOTHOTO KOHTPOJI,
MIPaBOOXPAHUTENBHBIC) HE BIIpaBe OOBABISTH ee HeaercTBuTenbHOM. CornacHo cr. 166 'K PD
C/IeNIKa HEJICHCTBUTEbHA B CHITY IPU3HAHMSI €€ TAaKOBOH Cy/IoM (OcTiopuMast clieiika) Ju0o He3a-
BUCHMO OT TaKOro Npu3HaHWs (HUYTOXKHAs clenka). TpeOoBaHWE O MPHU3HAHUHM OCHOPUMOMN
CHENKHU HEJCHCTBUTENHLHOU MOXKET OBITh MPEIBSIBICHO TOJIBKO JIMIIAMH, YKa3aHHBIMU B 3aKOHE.
TpeboBaHre O MPUMEHEHHM TOCIEICTBUN HEACHCTBUTEIHLHOCTH HUYTOXKHOW CIEIKH MOXKET
OBITH IPEIBABICHO JIFOOBIM 3aMHTEPECOBAHHBIM JTUIIOM.



Ilpumep. Crenxa, coBepluieHHas! IOPUAUYECKUM JIMIIOM, HE UMEIOLIUM JIHUIICH3UIO Ha 3aHSs-
THE COOTBETCTBYIOIICH NEATEILHOCTHIO, MOXKET OBITh NMPU3HAHA CYJOM HEICHCTBUTEIBHOU IO
UCKY €ro yupeauTens (Y4acTHHUKA) U MHBIX JIUI], YKa3aHHBIX B 3aKOHE.

Ecnu cienka mo 3akoHy SIBIISIETCS HUYTOXXHOHM, TO B Cyle HE TpeOyeTcs IPUBOIUTE JIOKa-
3aTeNbCTBA €€ HEICUCTBUTEIHHOCTH, CY/ JIUIIh MPUMEHSIECT IMOCIEICTBUS HEACHCTBUTEILHOCTH
caenku. [l mpu3HAHUS HEACHCTBUTENBHOM OCIMOPUMOI CHENKH 3auHTEPECOBAaHHOE JIUIO
JOJKHO B CyJ€ J0Ka3aTh, IOYEMY JlaHHas cJesika HejaeicTBuTenbHa. J[0 MOMEHTa BhIHECEHUS
pelieHuss cyla O NpPU3HAHUM CAENIKH HEeIeUCTBUTENBHONM OHAa SBISETCS JEHCTBUTENIBHON U
JTOJI’KHA UCTIOJIHATHCS CTOPOHAMHU.

B n1r060M citydae, unet au pedb 00 OCTIOPUMON MM HUYTOXKHOM CHENKE, OHA CTAHOBUTCS
peIMEeTOM CyIeOHOTO pa30uparenbCTBa: B OJHOM clydae Ui MPU3HAHUS €€ HEICHCTBUTEIIb-
HOW ¥ MIPUMEHEHHUS TIOCTICICTBUN HEIEHCTBUTEIILHOCTH (OCIIOPUMBIC CICTKH), B IPYTOM - TOJIb-
KO JIJIsl IPUMEHEHUS TIOCTICICTBHIA HEeJCHCTBUTEILHOCTU CACIKU (HUYTOXKHBIE CIICIKH ).

OcnopuMbIMH CIEIIKAMHU SBIISIOTCS CIEAYIOIINE BUBI CIIETOK:

1) cnenka IOpUAMYECKOTO JIMIIA 32 TIpeienaMu ero npasocrnocooHoctu (cr. 173 'K PO);

2) caenka npeacTaBUTeNs (PYKOBOAUTENS) IOPUINYECKOTO JIMIIA C MIPEBBILICHUEM €ro MOJI-
Homouuii (ctT. 174 TK PD);

3) caenku HECOBEPIICHHOJETHUX U OTPAHMUYEHHO JIEECIIOCOOHBIX rpaxkaaH (ct.cT. 175, 176
'K PD);

4) cnenku rpakJiaH, He CIOCOOHBIX MOHMMATh 3HaUeHue cBoux AeicTBui (ct. 177 'K PD);

5) cenku, COBEpIICHHBIC IO BIUSHUEM 320y acHwus, oOMaHa, yrpo3sl (ct.ct. 178, 179
'K PD).

Cornacno ct. 166 I'K P® cnenka HeneHCTBUTENbHA IO OCHOBAHUSAM, YCTAHOBJICHHBIM B
['paxknanckom kojiekce PD, KOTOPHBI COAEPKUT UCUEPIBIBAIOIIMKI MEepeuyeHb OCHOBAHUN MpPH-
3HAHUA CAENOK HeNeHCTBUTENbHBIMU. [103TOMY /U1 mpU3HAHUS CIOENKH (IOTOBOpa) HEAECHUCTBU-
TeTbHOW HEOOXOIMMO yKa3aTh Ha HaJW4YWe TOTO WJIM MHOTO OCHOBAHMS, MPEAYCMOTPEHHOTO B
ct.cT. 168 — 179 'K POD.

B xozpexce ycTaHOBIICHBI 00IIIKE U CTICIIMAIEHBIE OCHOBAHUS HEJACHCTBUTEILHOCTH CIEIKH.
OO0muM OCHOBAaHHWEM HEJCHCTBUTEIHLHOCTH CICIIOK SIBIIIETCS UX HECOOTBETCTBUE TPEOOBAHUSIM
3aKOHA WJIM UHBIX MPaBOBBIX akTOB. CormacHo obmiemy mpasuiy (ct. 168 'K PD) cnenka, He
COOTBETCTBYIOIIAsl TPEOOBAHUSAM 3aKOHA UJIM WHBIX MPABOBBIX aKTOB, HUYTOXKHA, €CITU 3aKOH HE
YCTaHABIMBAET, YTO Takas CAENKa OCIOpHMMa, WU HEe MpeaycMaTpuBaeT HHBIX MOCIEACTBUN
HapYIICHUS.

CrennaabHBIM OCHOBAaHUEM HEJCHCTBUTENBHOCTU CHAETIOK SBISETCS HAPYIIEHUE WU OT-
CYTCTBHE KaKOT0-JIM0O0 U3 AIEMEHTOB JIEUCTBUTEIILHOCTHU CICIIKH, TAKUX KaK:

1) coBepiieHE CIETKU HEHAITICKAIIUM JIUILIOM;

2) coBepIIeHHE CIEIKA B HeHajyiexkamieh dopme (HecoOmonenne TpeboBanuii Kk Gopme
CIICIIKH);

3) HeHaJIeKallee COIepKAHUE CHCIIKY;

4) HecoBMa/ieHE BHYTPEHHEH BOJIM JIMIIA C €€ BHEITHUM BBIPKECHUEM.

[TocnencTBusi HEAEHCTBUTENHLHOCTH CENOK. HenelcTBuTenbHAs ClleKa HE BJICUYET IOpPH-
JTUYECKHX MOCIECTBUH, 32 UCKITIOYCHUEM TEX, KOTOPHIE CBSA3aHbI C €€ HEJACHCTBUTEIHHOCTHIO, U
HEJICHCTBUTEIIbHA C MOMEHTA €€ COBEPIICHUSI.



[To o6memy mpaBuny (ct. 167 'K P®) npu HeAEHCTBUTEILHOCTH CIACIKUA KaXKaas U3 CTO-
pOH 00s13aHa BO3BPATHUThH APYroil Bce MOTyYeHHOE O caenke. JJaHHbIe OTHOIICHUS TOTYYHIINA B
npaBe Ha3BaHME "NIBYCTOPOHHSIS pecTUTyuus". B ciiyuae HEBO3MOXKHOCTH BO3BPATUTh MOJTYYECH-
HOE B Harype (B TOM YHCIE TOT/a, KOrja MOJIyYeHHOE BBIPAXKAECTCS B IMOJb30BAHUHM MMYIIE-
CTBOM, BBHITIOJTHEHHOW PabOTe WM MPEAOCTaBICHHON YCIYyre) - BO3MECTUTh €r0 CTOMMOCTH B
neHbrax. Ho 1 HEKOTOpBIX CHENHMANbHO YCTAHOBJIEHHBIX CIIYy4aeB 3aKOHOM MOTYT OBbITh
MPEAYCMOTPEHBI UHBIE MOCIEACTBUS HEJIEUCTBUTEIBHOCTU CIENKH. B Tex ciywasx, Koraa cTo-
pOHA CIIEJKHU YMBIIIJIEHHO COBEPIINJIA HEJACHCTBUTEIBHYIO CEIIKY, BCE MOJIYYEHHOE MO CIAEIKE
B3BICKMBAETCS B JOXOJ rocyaapcrBa. Eciu ymbIcen Ha COBEpUIEHUE HENCUCTBUTENBHOU CHACIKU
ObLT y 00euX CTOPOH, TO BCE MOJIYYEHHOE MMM MO CIEJIKE B3BICKMBAECTCS B JOXOJ TOCY/apcTBa
(ct. 169 'K PD).

B HekoTOphIX ciyyasix 3aKOH 00S3bIBAET CTOPOHY, BAHOBHYIO B COBEPILIEHUH HEJICHCTBU-
TENBHOU CACIKH, BOBMECTUTHh MPUIUMHECHHBIN IPYroil CTOPOHE pPeambHBIN yiepo.

Ilpumep. Cornacuo ct. 170 I'K P® npu npuzHaHUU HEIECUCTBUTEIBHOM CIEIKH, COBEP-
[IEHHOHN HeIeeCOCOOHBIM JIMIIOM, JIeeCIOCOOHAast CTOpOHA 0053aHa BO3MECTUTH APYroil CTOPOHE
MIOHECEHHBIN €10 peaabHbIN yIiepo, eciau JeecrnocoOHasi CTOPOHA 3Halla WK J0JDKHA Oblia 3HATh
0 HeJIeecnoCOOHOCTH IPYTOi CTOPOHBI.

[TocnencrBust HecoOmoaeHUsT TpeOOBaHUM K (opMe CHCNIKU. 3aKOHOAATEIBCTBO IMpEy-
CMaTpHUBAET OMpPECIICHHBIE MOCIEICTBHIS HECOOIIOCHUS IPOCTOM MICHbMEHHON, HOTapHaIbHON
¢dopM cnenku u TpedoBaHU O ee peructpauuu. [IpuzHanue HeEHCTBUTENBHBIMU YCTHBIX ClI€-
JIOK B 3aKOHOJIaTEJILCTBE HE MPEAyCMaTPUBACTCHI.

HecoGnrogenue mpocToil mucbMeHHOU (OPMBI CIEIKH HE IPUBOJUT MO 0OIEMY MPABHITY
K HepelcTBuTenbHOCTH creiku. CornacHo cT. 162 'K P® HecoOmoaeHre mpocToi MMCbMEHHON
(dbOopMBI CIETKY TUIIAET CTOPOHBI MpaBa B cllyyae CIopa CChUIAThCS B OATBEPKICHUE CACTKU U
€€ yCIIOBUW Ha CBHUJIETEIIbCKUE MOKA3aHMs, HO HE JIMIIAET UX MpaBa NPUBOJIUTH NMUCbMEHHbBIE U
Ipyrue JokazatenscTBa. Ecnu coBeplieHne cienku He OyJeT AoKa3aHO, CUUTAETCs, YTO JaHHas
CIEJIKa HE 3aKJII0YCHA, T.€. ABJISETCA HECOBEPUIEHHOMW, a HE HEICCTBUTEIBHOM.

Ho B cimydasix, mpsiMo yka3aHHBIX B 3aKOHE WJIM B COTJIAIIEHWU CTOPOH, HECOOIOACHUE
MPOCTOM THUCBMEHHOW (OPMBI CICIKH BJEYET €€ HeACHCTBUTEIbHOCTh. COrjlacHO HOpMam
['paxxnanckoro kogekca P® HecoOmoneHrne mpocToil MMCbMEHHON (OpMBI IPUBOAUT K HENEH-
CTBUTEILHOCTH CIEIYIOLIUX CIEIOK:

1) BHemHEesKOHOMIYEcKoH caenku (cT. 162 'K PD);

2) kpeautHoro aorosopa (ct. 820 'K PD);

3) 6ankoBckoro gorosopa (ct. 836 ['K PD);

4) noroBopa 1006poBoaBHOTO cTpaxoBanus (cT. 940 'K PD);

5) noroBopa nopyuutenbcTBa (ct. 362 'K PD).

Takum oOpazoM, MpU3HAHKE MUCHMEHHOW CIEIKHA HENEeWCTBUTEIHHOM BO3MOXKHO JIMIIH B
CITy4asix, MpsIMO MPEAYCMOTPEHHBIX 3aKOHOIaTEITECTBOM.

Hecobmtonenne o6s3aTenbHON HOTapuadbHOUW (OPMBI CIACNIKH U TPeOOBaHUS O €€ peru-
CTpally BCErJa BJICUET €€ HeACHCTBUTENbHOCTh. Takue caenku, coraacHo cT. 165 'K PO, cuu-
TalOTCSI HUYTOXHBIMHU.

N3 sTOro mpaBwiia €CTh OAHO MCKJIIOYEHUE, B COOTBETCTBUU C KOTOPBHIM HOTapHalIbHOE
yIIOCTOBEPEHHUE CIEJIKM 3aMEHsIeTCA pelIeHHeM cyna. B ciydyae ecnu ofgHa M3 CTOPOH IOJHO-
CTBHIO WJIM YaCTUYHO MCITOJIHHIIA CIIETKY, TPEOYIOIIYI0 HOTapHAIBHOTO yIOCTOBEPEHHSI, a ApyTast



CTOpPOHA YKJIOHSIETCA OT TaKOro YIOCTOBEPEHHs CHENIKM, CyJ BIIpaBe MO TPeOOBAHMIO HCIOJI-
HUBILEH CIEIKY CTOPOHBI IIPU3HATH CIEJIKY ACUCTBUTEILHON. B 3TOM ciydae mocienyoluee Ho-
TapualibHOE YIOCTOBEpeHUE clenku He Tpedyercs (cT. 165 'K PD).

[TocnencTBust coBepIIEHUsS] CACTKU HEHAANSKAUM JUIoM. OObsSBICHHE CIEIKH Helei-
CTBHUTEJIBHON 3aBHCUT OT TOTO, KTO SIBISIETCS €€ CYOBEKTOM - (PM3MYECKOE WM IOPUIUYECKOEe
muno. IlpuzHanue HeaeHCTBUTENBHBIMU CAENOK (PU3NYECKUX JIUL IPOUCXOAUT B pe3yibTare Co-
BEPLICHUS CAEIKU HEJEECIIOCOOHBIM MM OTPAHNYEHHO JIEECIIOCOOHBIM JIMILIOM.

3aKOH yCTaHABIMBAET CIECAYIOUIME OCHOBAHMSA HEACHCTBUTEIBHOCTU CHEJIOK, COBEPLICH-
HBIX TpakJaHAMU:

1) HUYTOXHOW SIBJISIETCS CIEJIKA, COBEPILEHHAs I'PaXAAHWHOM, IPU3HAHHBIM HEIEECIO-
COOHBIM BCIIEACTBHE IIcuxuueckoro paccrporicrsa (ct. 171 I'K PD);

2) HUYTOXKHOM SIBJISICTCS ClIENIKA, COBEPILICHHAs] HECOBEPIICHHOJIIETHUM, HE TOCTUTIIUM 14
net (manonetaum) (ct. 172 'K PO);

3) ociopuMoii sIBIIsieTCs CeKa, COBEPLICHHAs: HECOBEPLICHHOJIETHUM B Bo3pacTe oT 14 10
18 ner 6e3 coryiacus ero poauteneil (YChIHOBUTENEH WM MOMEYUTENS) B CIydasix, KOIrja Takoe
cornacue Tpedyercs mo 3akony (ct. 175 'K POD);

4) ociopuMOii SBJISETCS CleNKa MO PaclopsKEHUI0 UMYILECTBOM, COBEpIleHHas 0e3 co-
[JIaCHs TIOTICUUTEIIS TPAXKTAHHHOM, OTPaHUICHHBIM CYI0M B AeecriocoOHoctH (cT. 176 'K PD).

[TocneacTBreM COBEPUIEHHS YKa3aHHBIX CHIEJIOK SIBJISIETCS JBYCTOPOHHSAS PECTUTYLUSA, HO,
KpOME TOT'0, 3aKOH 00f3bIBAET JE€ECIOCOOHYI0 CTOPOHY BO3MECTUThH APYroil CTOPOHE MOHECEH-
HBIH €10 pealbHbI ymiepO, eciu JeecrocoOHas CTOpOHA 3HAJIA MM J0JDKHA ObLIa 3HATH O TOM,
YTO OHA COBEPUIAET CACIIKY C HEHAJUIEIKALIUM JIMLIOM.

Crnenku, COBEpILICHHbIE IOPUANYECKUMHU JIMLAMH, MOT'YT OBbITh IPU3HAHBI HEIEHCTBUTEb-
HBIMH 110 IBYM OCHOBaHUSM:

1) HeelCcTBUTENbHA C/IENIKA IOPUANYECKOT0 JIMLA, BBIXO/AINAs 32 MPEJIeIbl €ro MpaBoCHo-
cobHoctH (cT. 173 'K PD);

2) HenelcTBUTENbHA CHENIKA, COBEPILIEHHAs JIMIIOM C MPEBBIIEHUEM OJHOMOYMI Ha co-
BeprieHue caenku (cr. 174 'K PO).

OO6s3aTenbHOE YCIOBHUE MPU3HAHMS YKA3aHHBIX CAENOK HEIEHCTBUTEIBHBIMU (3TH CIEIKH
ABJIIOTCS OCIIOPUMBIMHU) — JI0Ka3aHHOCTh TOTO, YTO Jpyras CTOpPOHA B CHEJIKE 3Hajla WM 3aBe-
JIOMO JIOJDKHA Oblila 3HaTh O HE3aKOHHOCTU CHEJIKH MM 00 yKa3aHHBIX OTPaHWYEHUSX JIHIA Ha
COBEPLICHHE CHCIIKH.

Cornacho ct. 173 'K P® cynom mMoryT ObITh IPU3HAHBI HEAECHCTBUTEIbHBIMH, BO-TIEPBBIX,
CZEIIKA, COBEPIIEHHAs IOPUANYECKUM JIMLIOM B IPOTUBOPEUMH C LIEIIAMHU EATENBHOCTH, ONpeie-
JICHHO OTPaHUYEHHBIMU B €T0 YUPEAUTEIbHBIX JOKYMEHTaX, a BO-BTOPBIX, CJIEJIKa, COBEPILIEHHAs
IOPUAMYECKUM JIMIIOM, HE HMEIOIIUM JINLIEH3UH Ha 3aHSATHUE COOTBETCTBYIOIIEH 1€ATEIbHOCTHIO.

[TpaBo 3asBUTH B Cy UCK O IPU3HAHUM CIIEIKU HEACHCTBUTEIbHON MPUHAAIEKUT FOPUIH-
YECKOMY JIMILY, COBEPIIUBILEMY CIENKY, €r0 yUpeaAuTeIsiM (y4acTHUKaM) HJIH TOCYAapCTBEHHBIM
Oprasam, OCYIIECTBIISIOIMM KOHTPOJIb WM HAaJ30p 3a ACSITEIbHOCTHIO FOPUINYECKOIO JIHUIIA.

Cornacuo ct. 174 TK P® cynom MoxeT ObITh MpU3HAHA HEAECHCTBUTEIHHOM, BO-TIEPBHIX,
c/IeJKa, COBEpIIECHHAs JIMIOM (KaK (PM3NYECKUM, TaK U IOPUIHMUYECKUM) C TIPEBBIICHUEM ITOJIHO-
MOYHH, OTPAaHUYEHHBIX IOTOBOPOM, a BO-BTOPBIX, C/AEIKA, COBEPIIEHHAs OpPraHOM FOPHINYECKO-
0 JIMIIa C IPEBBIIEHUEM MTOJIHOMOYHUH, OTPAaHUYEHHBIX €r0 YUYPEeIUTEIbHBIMHU TIOKYMEHTAMHU.



JloroBopoM MOTYT OBITh OTpaHUYEHBI TTOJITHOMOYHS TIOBEPEHHOTO M KOMHUCCHOHEPA B JIOTO-
BOpax MOPYYEHHMS UM KOMUCCUHU. YUPEIUTEIbHBIMU JTOKYMEHTAMU MOJHOMOYHNS OPraHOB IOpH-
JUYECKOT0 JIMIa MOTYT ObITh O'PAaHUYEHEI 10 CPABHEHUIO C HOPMaMH 3aKOHa.

Cratbs 174 MOXET NPUMEHATHCS TOJIBKO B TEX CIIydyasix, KOTJa [MOJIHOMOYMS OpraHa opu-
JUYECKOTO JIMIAa OIPAaHUYMBAIOTCS €T0 YUYPEAUTEIbHBIMUA JOKYMEHTaMu. B ciiydyae ecnu moJjiHo-
MOYHMS OpraHa IOPUIWYECKOTO JIMIA W3HAYAIBHO OTPaHUYEHBI 3aKOHOM, MPUMEHSETCs oOlIee
MPaBWIJIO HEIEUCTBUTEIILHOCTH CHEIOK.

B cootBercTBuHM co cT. 174 'K PD He MokeT ObITh IpU3HAH HEEHCTBUTEILHBIM JIOTOBOD,
MOANKMCAHHBIA HE TeHEPaIbHBIM JTUPEKTOPOM, & MHBIM HE YITOJTHOMOYEHHBIM Ha ATO JIMIIOM (3a-
MECTHUTENIEM JUPEKTOpa, (PMHAHCOBBIM AMPEKTOPOM M Apyrumu Jmnamu). K ykazanHomy moro-
BOpY CJIEIyeT MPUMEHSTH MPaBWJIa O MHUMOM TPEICTaBUTEILCTBE B COOTBETCTBHH CO cT. 183
I'K P®D.

HecoBnanenue Bonu nuiia ¢ €€ BHEIIHUM BbIpakeHUEM. B HEKOTOPBIX cllydasx y JMiia,
COBEPILUBIIETO CAEJIKY, OTCYTCTBYET CTPEMJICHUE K €€ COBEPIICHUIO WM YKa3aHHOE CTpemJie-
HUE HE COOTBETCTBYET JIEUCTBUTEIBHOCTU. Peub UJIET O CAENKaX, COBEPIICHHBIX MOJ BIMSHUEM
3M0ynoTpebaeHus, oOMaHa, yrposbl.

B coorBercTBUM ¢ I'paxkiaHCKUM KOAeKCOM P® HenelCTBUTEIbHBIMU SBISIOTCS CIEAYIO-
IIHAE CACIKH:

1) coBepIieHHBIE TPAKTAHMHOM, HE CIIOCOOHBIM TTOHUMATh 3HAYE€HNUE CBOUX JCHCTBUN WU
pykoBoauth uMH (ct. 177 'K P®). Ilo taHHOMY OCHOBaHHUIO CyIOM MOYET OBITh PU3HAHA He-
JNEHCTBUTEIILHOM CJIeTKa, COBEPIICHHAS TPAKIAHMHOM, XOTS M JCECIIOCOOHBIM, HO HAaXOJIWB-
IIUMCSI B MOMEHT €€ COBEpIICHUS B TaKOM COCTOSHHUHU, KOTJa OH HE ObUI CIIOCOOCH MOHUMATh
3HAQUYE€HHUE CBOUX JACHCTBUI WM PYKOBOJUTH UMHU;

2) coBepieHHble N0 BausHueM 3a0nyxaenus (ct. 178 'K P®). Cuenka, coBepiieHHas
MOJ1 BIIUSIHUEM 3a0JIyKJI€HUS OTHOCUTEIBHO MPHUPOJIBI CAEIKU JHUO0 TOXKAECTBA MM TaKUX Ka-
YEeCTB €€ MpeaMeTa, KOTOpPbIE 3HAYUTEIbHO CHHUKAIOT BO3MOXXHOCTHU €r0 HCIOJb30BAHUS IO
HAa3HAYECHHUIO, MOXKET OBITh MPHU3HAHA CYJOM HEACHCTBUTEIHHON MO HCKY CTOPOHBI, TEHCTBO-
BaBIIICH TMOJ] BIUSHUEM 3a0yKeHUs. 3a0yKI€HHE OTHOCUTEIHHO MOTHUBOB CICJIKU HE UMEET
CYIIECTBEHHOTO 3HadeHud. [locrmencTBueM NpU3HAHUS CHEJIKW HENCHCTBUTEIBHOWU SABISETCA
JIBYCTOPOHHSISI PECTUTYIIHS;

3) coBeplIeHHBIE TTO/1 BIUSHUEM 00MaHa, HACWIINSA, YTPO3bl, 3IOHAMEPEHHOTO COTJIAIICHUS
MPEJICTAaBUTENS OJHONU CTOPOHBI C APYTOl CTOPOHOM MIIM CTEUEHUS TSHKEIBIX 00CTOATEIBCTB (CT.
179 TK PD).

YKa3zaHHbIE CIICIKU MPU3HAKOTCS HEIEUCTBUTENIBHBIMU CYAOM MO MCKY OTEPIIEBILETO, T.€.
JIUTIA, BBIHY)KJICHHOTO COBEPIIUTD JAHHYIO CICNIKY T0J1 BIMSIHUEM JIpyroi croponsl. Ecnu caen-
Ka TMpU3HAHA HEJEHCTBUTEIHLHON MO OJHOMY M3 YKa3aHHBIX OCHOBAaHMM, MOTEPIEBIIEMY BO3-
BpaIaeTcs Apyro CTOPOHOM BCe MOIYISCHHOE €10 TI0 CIIETIKE WU BO3MEIIAETCS €r0 CTOMMOCTH B
JIEHbrax, a UMYIIECTBO, MOJTYYEHHOE MO CACJIKE MOTEPIICBIINM OT JAPYTrOd CTOPOHBI, a TaKKe
MPUYMTABIIEECS EMY B BO3MEIIIEHHE NIEPEIAHHOTO APYTOM CTOPOHE, B3BICKUBAETCS B JOXOH I'OC-
yaapcTBa.

Henannexaiee comepxanue caenku. Craenka MPU3HAETCS HEAEHCTBUTEIBHOM, €CIU €€
YCIIOBUS IPOTUBOpPEYAT TPeOOBAHUSAM 3aKOHOIATEILCTBA.

HenelicTBUTEIEHBEIMHT SBISIOTCS CHIEITKH:



1) coBepuieHHBIE C II€JIbIO, MPOTUBHOI OCHOBaM MPaBONOPSIKAa U HPABCTBEHHOCTH (CT.
169 T'K PO);

2) mHuUMBIE U ipuTBOpHBIE (cT. 170 'K PD).

[To obmemy mpaBuiny, ycraHoBieHHOMY B cT. 168 'K P®, cnenka, He cOOTBETCTBYIOIIAS
TpeOOBaHUSAM 3aKOHA, HEACWCTBUTEIbHA M CTOPOHBI, COBEPIIMBIIUE €€, 00s3aHbl BO3BPATUTH
IpyT Ipyry Bce MoydeHHoe no chenke. Ho ecnu B cyne OyAeT 1oka3aHo, 4TO ClIEiKa HE TOJIbKO
HE COOTBETCTBYET 3aKOHY, HO M COBeplIeHa ¢ ykazaHHOH B cT. 169 'K P® nenwto, 3TO Biieder
Oonee cepbe3nble ocneAcTBus. [Ipu Hanuuuu ymbiciia y 00eux CTOpPOH TakOM CHENKH B JOXOJ
rocy/apcTBa B3BICKMBACTCSI BCE MOJYYEHHOE MMU IO CHENKE, a B Cllydae MCIOJHEHUS CIEIKU
OJIHOW CTOPOHOM C APYrOM CTOPOHBI B3bICKMBaeTCA B 10X01 Poccuiickon denepanuu Bce 10IIy-
YEeHHOE €10 U BCE IPUUYUTABLIEECS C HEE NEPBOM CTOPOHE B BO3MeELIEHHE IosydeHHoro. [lpu
HaJIMYUU YMBbICJIA JIUILb Y OJHOW U3 CTOPOH TAaKOH CIEIKU BCE MOJIyYEHHOE €10 10 CHENIKE JT0JIXK-
HO OBITH BO3BpAILEHO JIPYTrOil CTOpOHE, a MOJY4YEeHHOE IMOocieAHel au00 MpuYMTaBIIeecs ei
B3BICKMBAETCA B JJOXOJI TOCY1apCTBa.

Cornacuo cr. 170 I'K P® HenelicTBUTENIbHBI MHUMbBIE M IIPUTBOPHBIE CHEIIKHU, IPU3HAO-
1iMecs 3aKOHOM HUYTOXXHBIMH. MHHUMOUM CHEIKOH SIBISIETCS CAeNKa, COBEpIICHHAs JUIIb AT
BUJa, 0€3 HaMepeHUs CO3/1aTh COOTBETCTBYIOIUE €1 MPABOBbBIE MOCIEICTBUSA. MHHUMBIE CICIKU
3aKJIF0YAIOTCS B ClIydasix, KOrJa CTOPOHbI HAMEPEHBI IPOJIEMOHCTPUPOBATH TPETHUM JIMLAM (KaK
IIPABUJIO, IPABOOXPAHUTEIbHBIM M HAJOIOBBIM OpraHaM) BHEIIHIOIO CTOPOHY CAEJIKU, CTPEMSCh
TEM CaMbIM U30€KaTh OTBETCTBEHHOCTH WJIH IO HHBIM MOTHBAM.

[TpuTBOpHOM CAENKON SIBIIETCS CIIEIKA, KOTOpasi COBEpPLICHA C LIEJbI0 MIPUKPBITEH JIPYTYIO
caenky. K cnenke, KOTOpyrO CTOpPOHBI IEHCTBUTENBHO UMEIH B BUAY, C YUETOM CYIIECTBA CIEI-
KU MIPUMEHSIOTCS. OTHOCSIIMECS K Hell mpaBuia. Eciu cienka, KOTOPYIO CTOPOHBI HAMEpPEBaIKCh
MPUKPBITh, COBEPIICHA C COOJII0JIEHHE HOPM 3aKOHOJATENbCTBA, TO JaHHAs CJIENKa SBISETCS
JNEHCTBUTENBHON U MOPOXKIAET MpaBa U 0053aHHOCTH CTOPOH.

10.3. O61mue moJ10keHHus 0 10roBopax

J1oroBOpOM MpHU3HAETCS COTIAMICHUE IBYX WIIM HECKOJBKHX JIMIl 00 YCTAaHOBJICHUH, H3Me-
HEHUM WU MPEKPaIeHUH IPaXIaHCKUX IIPaB U 00s3aHHOCTEH.

[To conepkaHWIO TPaKIAHCKO-TIPABOBBIE JTOTOBOPHI MOAPA3ACISAIOTCS HA OpPTraHU3aIOH-
Hbl€ M MMYILIECTBEHHbIEC: OPraHMU3alMOHHBIE JOrOBOPHI HAIleJIeHbl HAa CO3JaHUE MPEANOCHUIOK
JUIS TIOCNIEAYIOIIEH MpepUHUMATEIbCKOW U MHOM eATeIbHOCTU (YUpeAUTENbHbIN 10T0BOp), a
UMYIIECTBEHHBIE COBEPIIAIOTCS O TOBOAY MOJYYEHUs ONpeNeeHHBIX Oar, KOTOpoe J10CTUra-
eTcs B pe3yJbTaTe UCHOIHEHUs 00s3arenbeTBa. Cpein UMYIECTBEHHBIX JOTOBOPOB BBIJIENSAIOT-
Cs IOTOBOPBI:

- Ha repefady uMyIiecTBa (Kymis-nmpoaaxka, apeHa);

- Ha BBINOJIHEHHE paboT (rmoapsin);

- Ha OKa3aHue yciyr (KOMUCCHS, TOPYUYCHHE).

['parxane M IOpUAMYECKHE JHIIa CBOOOTHBI B 3aKIIOUEHUE JIOTOBOPA.

[TonyxaeHne K 3aKII0UEHHIO JOrOBOpa He JIOIYCKAeTCs, 32 UCKIIOYEHUEM CITyyaeB, KOT/ia
0053aHHOCTB 3aKJIIOYUTH JOrOBOp IpeaycMoTrpeHa I'paxkaanckuM kojekcoM P®, 3akoHOM wiu
NOOPOBOJILHO MPUHATHIM 0053aTeNbCTBOM. CTOPOHBI MOTYT 3aKJIIOYUTH JIOTOBOP, KaK Mpemy-
CMOTpPEHHBIH, TaK W HE TPETYCMOTPEHHBIN 3aKOHOM HJIM WHBIMHU MTPABOBBIMU akTaMu. CTOPOHBI



MOTYT 3aKJIIOYUTH JOTOBOP, B KOTOPOM COJAEPIKATCS DJIEMEHTHI Pa3IHYHbIX JTOTOBOPOB, MpPEIY-
CMOTpPEHHBIX 3aKOHOM WJIM WHBIMHU NPABOBBIMH aKTaMH (CMELIaHHBII I0TOBOD).

JloroBop, 1o KOTOpOMY CTOpPOHA JOJKHA MOJYYUTh IJIaTy WJIM MHOE BCTPEYHOE MPEIo-
CTaBJICHHE 33 MUCIOJHEHUE CBOMX O0S3aHHOCTEH, SBISETCA BO3ME3IHBIM. be3BOo3Me3IHBIM MPH-
3HAETCS JOTOBOP, IO KOTOPOMY OZHA CTOPOHA 00s3yeTcsl MPEeJOCTaBUTh YTO-IHOO0 APYron CTO-
poHe 0e3 MOoJIydeHHUsl OT Hee IUIaThl UM MHOTO BCTPEUHOro mpeaocTaBieHus. JloroBop mpenro-
JlaraeTcsi BO3ME3/IHbBIM, €CIIM U3 3aKOHA, MHBIX MIPABOBBIX aKTOB, COJACPYKAHUS UJIM CYLIECTBa J0-
roBopa He BbITeKaeT nHoe (ct. 423 'K PO).

[TyOauuHbIM TpU3HAETCS AOTOBOP, 3aKIIOYEHHBIH KOMMEPUYECKOW OpraHu3aluei U ycra-
HaBJIMBAIOUIMHA €€ O00A3aHHOCTU MO MPOJaKe€ TOBAPOB, BBHINOJHEHUIO PAa0OT WIM OKa3aHUIO
YCIIyT, KOTOPbIE TaKasl OpraHu3alus 110 XapakTepy CBOEH NeATEIbHOCTH JODKHA OCYILIECTBIATh
B OTHOIIEGHUM KaXKJI0TO, KTO K HEHl 0o0paTuTcsa (pO3HWYHAs TOPTOBIISL, MEPEBO3KA TPAHCIOPTOM
00IIero MOJBb30BaHMS, YCIAYTH CBSI3U, SHEProCHAOKEHNE, METUITUHCKOE, TOCTUHUYHOE 00CTYXH-
BaHue u T.1.). KomMepueckas opraHu3zaius He BIpaBe OKa3bIBaTh MPEANOYTECHHE OJHOMY JIUIY
nepes APYruM B OTHOIICHUH 3aKJIIOUEHUs MyOJIMYHOTO JIOTOBOpa, KPOME CIIy4aeB, MPelyCcMOT-
PEHHBIX 3aKOHOM M MHBIMU IPAaBOBBIMHU akTamu. LleHa ToBapoB, paboT U ycnyr, a Takke UHbIC
yCIIOBUSL MYOJIMYHOTO JIOTOBOpA YCTAHABIIMBAIOTCS OJMHAKOBBIMHU IJISl BCeX MOTpeOuTenei, 3a
UCKJIIOYEHHEM CIIy4aeB, KOTJ1a 3aKOHOM M MHBIMU MPAaBOBBIMM aKTaMH JIOIYCKAaeTCs MPeaoCcTaB-
JIEHUE JIbTOT JUIsl OTAEIbHBIX KaTeropuil morpedureneil. OTka3 KOMMEpPUECKOH OpraHu3aluu oT
3aKJIFOYCHHS TYOJMYHOTO JJOTOBOpPA MPH HATMYUH BO3MOXKHOCTH IPEIOCTABUTH MOTPEOUTEIIO
COOTBETCTBYIOIIME TOBAPHI, YCIIYTH, BHITOIHUTH JUISI HETO COOTBETCTBYIOIINE PA0OTHI HE J0IyC-
kaercs (ctT. 426 'K PD).

[To mpenBapuTeNIbHOMY JIOTOBOPY CTOPOHBI OOS3YIOTCS 3aKIIOYUTH B OYAYIIEM JOTOBOP O
nepesavye MMYIECTBa, BHIMOTHEHUH PabOT UM OKa3aHUH YCIyT (OCHOBHOM JIOTOBOp) Ha YCIIO-
BUSX, IPEyCMOTPEHHBIX MpeABApUTEIbHBIM JOToBOpoM. [IpeaBaputenbHbIid JOrOBOp 3aKiI0va-
eTcs B (hopMe, YCTaHOBJIEHHOM JJIi OCHOBHOTO JIOTOBOPA, a €cIi (popMa OCHOBHOT'O I0rOBOpa He
YCTaHOBJICHa, TO B MUChbMeHHOUW (popme. HecoOmronenue npaBuin o GopMe mpeaBapUTeIbHOTO
JIOTOBOpA BJIEYET €ro HUYTOKHOCTb. [IpenBapuTenbHbIil 10roBOp JOKEH COAEPKATh YCIIOBUS,
MO3BOJIAIONINE YCTAHOBUTH MPEIMET, a TAaK)Ke JPYTHUe CYIIECTBEHHbIE YCIOBUS OCHOBHOI'O JIOTO-
BOopa. B mpenBaputenbHOM JOrOBOpE YKa3bIBa€TCS CPOK, B KOTOPHI CTOPOHBI 00sA3ylOTCS 3a-
KITFOYUTH OCHOBHOU A0T0BOD (CT. 428 'K PD).

3akil0YeHrne, U3MEHEHUE U pacTOpKeHHE J10roBopa. /loroBop cuMTaercst 3aKJIIOYEHHBIM,
€CIIM MeX]ly CTOPOHaMHU B TpeOyeMoil B HaJUIeXkalluX ciydasx popMe TOCTUTHYTO COTJIalleHue
10 BCEM CYILECTBEHHBIM yCIOBUAM A0roBopa. CyIiecTBEHHBIMH YCIOBUSMHU JOrOBOpA SIBIISIOTCS
YCIIOBUS O MPEIMETE JOTOBOPA, YCIOBUS, KOTOPbIE HAa3BaHbl B 3aKOHE MJIM WHBIX MPAaBOBBIX aK-
Tax KakK CYIIECTBEHHbIE WJIM HEOOXOUMbIE JUIsSl IOTOBOPOB JAHHOTO BUJA, a TAKXKE BCE T€ YCIO-
BUS, OTHOCUTEJIBHO KOTOPBIX IO 3asIBICHUIO OJHOM M3 CTOPOH JOJKHO OBITH JOCTUTHYTO CO-
rJIaleHue.

JloroBop 3akiro4aeTcsi MOCpeCTBOM HarpaBiieHUs 0epThl (MIPEI0KEHUS 3aKII0UUTh J10-
rOBOp) OJJHOW M3 CTOPOH U €€ aKIenTa (MIpUHATHS NpeaIoxKeHus) Apyroi ctoponoi (ct. 432 I'K
PO).

JloroBop nmpu3HAETCs 3aKII0OUEHHBIM B MOMEHT IOJTyYEHHsI JIUIIOM, HallpaBUBIIUM 0(epTy,
ee akuenTta. Eciu B COOTBETCTBUM € 3aKOHOM JIJIsl 3aKJIIOYEHUS JOTOBOpa HEOOXOIMMa TaKKe
nepegaya UMYIIECTBa, JOTOBOP CUUTAETCS 3aKJIIOUEHHBIM C MOMEHTA Mepeayd COOTBETCTBYIO-



miero uMmyiectna. JloroBop, mojjexanuidi TocyJJapCTBEHHON PEruCTpallii, CUUTACTCA 3aKII0-
YEHHBIM C MOMEHTA €T0 PETUCTPALIMH, ECIIM HHOE HE YCTAaHOBIIEHO 3aKOHOM (cT. 433 'K PD).

JloroBop B MUCBMEHHOM (JOpPME MOKET OBITh 3aKJIIOUEH IYTEM COCTABJICHUS! OJTHOTO JOKY-
MEHTa, MOANNCAHHOIO CTOPOHAMHM, a TaKXe IIyTeM OOMEHA JOKYMEHTaMH IIOCPEICTBOM IOYTO-
BOH, TenerpadHoOM, TeneTalHoM, TeneOHHOMN, MIEKTPOHHONW MU WHOM CBS3H, TIO3BOJISIONICH
JIOCTOBEPHO YCTAHOBHTh, YTO IOKYMEHT UCXOJIUT OT CTOPOHBI 0 10TOBOPY (cT. 434 'K PD).

OdepToii npuzHaeTcs aapecoBaHHOE OJHOMY MIJIM HECKOJIIbKMM KOHKPETHBIM JIUIAM Mpe-
JI0’)KEHHE, KOTOPOE JIOCTATOYHO ONPEAEIICHHO U BBIPa)Ka€T HaMEPEHUE JINLA, CIEJABIIEro npe-
JIO’)KEHUE, CUYUTATh ce0s 3aKIIOUMBIINM JOTOBOP C aapecaToM, KOTOPbIM OyAeT MPHUHSATO IMpe-
noxenue. Odepra JODKHA cOlepKaTh CYHIECTBEHHBIE YCIOBHs jaoroBopa. Odepra CBA3bIBaeT
HaIlpaBUBIILIEE €€ JIMII0 ¢ MOMEHTA ee moJiydeHus ajapecatom (ct. 435 'K PD).

AKIIENTOM MPU3HAETCS] OTBET JIMLA, KOTOPOMY aJpecoBaHa odepra, 0 €e MPUHATUU. AK-
[ENT JIOJDKEH OBITh MOJHBIM B 0€30TOBOPOYHBIM.

Monyanue He SBJSETCS aKIEeNTOM, €CJIM MHOE HE BBITEKAeT U3 3aKOHa, 00bIuas Jel0BOTO
000pOTa UK U3 MPEKHUX JEIOBBIX OTHOIIEHUN CTOPOH.

CoBepllieHue JUILIOM, TOTYYUBIIUM O0(GEepTy, B CPOK, YCTAHOBJICHHBIHN AJIS €€ aKlenTa, Iei-
CTBUH IO BBIMIOJHEHUIO YKAa3aHHBIX B HEH yCIOBUH IOroBopa (OTrpy3ka TOBapOB, MPEAOCTaBIIE-
HUE YCIIYT, BBIIIOJHEHUE PadoT, yIiaTa COOTBETCTBYIOIIEH CyMMBI M T.II.) CUUTAETCS aKLIEIITOM,
€CIIM MHOE HE MPEIyCMOTPEHO 3aKOHOM, HHBIMH IPAaBOBBIMU aKTaMH WJIM HE yKa3aHO B odepre
(cT. 438 'K PO).

Ecnu cropona, miig koTopoid B COOTBETCTBUM ¢ ['paxknanckum kojekcoM P® v mHbIMU
3aKOHaMU 3aKIIOYEHHE JOroBOpa 00s3aTeNbHO, YKIOHSETCS OT €ro 3aKJII0YeHHs, Apyras cTopo-
Ha BIIPaBe 0OpATUTHCS B Cy/ ¢ TPeOOBAaHMEM O TIOHYK/ICHUU 3aKIIFOUYUTH 10TOBOP.

CropoHa, HEOOOCHOBAHHO YKIIOHSIOIIAsICSI OT 3aKII0YEHUS JOTOBOPA, TOJKHA BOBMECTUTh
IPYroi CTOpOHE IpUYUHEHHBIE 3TUM YOBITKH (cT. 445 'K PD).

M3MeHeHne U pacTOp;KEHUE TI0TOBOPa BO3MOJKHBI IO COTJIAILIEHUIO CTOPOH, €CIIM MHOE HE
npeaycMoTpeHo ['paxknanckum kogekcom PO, npyruMu 3akOHaMH UM JOTOBOPOM.

[To TpeboBaHMIO OJTHOM U3 CTOPOH JIOTOBOP MOXET OBITh U3MEHEH WJIM PACTOPTHYT IO pe-
HIEHUIO CY/1a TOJIBKO:

- IIpY CYIIECTBEHHOM HAPYIIEHHUH JI0r0BOpa APYroi CTOPOHOI;

- B UHBIX ClIy4asiX, IPeIyCMOTPEHHbIX ['paxaanckuM koaekcom P®D, npyrumu 3akoHamu
WA JOTOBOPOM.

Cy11ecTBEHHBIM IIPU3HAETCS HAPYLIEHUE JOIOBOPA OJHOW U3 CTOPOH, KOTOPOE BIICYET JUIS
JPyroil CTOPOHBI TaKOH yIepO, 4TO OHA B 3HAYMTEIBHOM CTETEHH JIMIIAETCs TOro, Ha 4TO OblIa
BIIpaBE PaCCUUTHIBATh MPHU 3aKJIIOUEHUU 10T OBOPA.

B ciiydae ogHOCTOpOHHEr0 OTKa3a OT MCIIOJHEHHUS JIOTOBOpA MOJIHOCTHIO MIJIM YAaCTHYHO,
KOI'Jla TAKOW OTKa3 JIOMYCKaeTCsl 3aKOHOM HJIM COTJIAIIEHHEM CTOPOH, IOTOBOP CUUTAETCS COOT-
BETCTBEHHO PacTOPTrHYTHIM WK U3MeHEHHBIM (cT. 450 'K PD).

Cornamenne 00 U3MEHEHUH WM PACTOP)KEHUH JIOTOBOPA COBEPIIAETCS B TOH ke Gopme,
4TO U JJOTOBOP, €CIIM U3 3aKOHA, MHBIX MPABOBBIX aKTOB, IOTOBOPA WM 00bIYast 1eJ10BOro 000po-
Ta He BbITekaeT nHoe (ct. 452 'K PD).

[Tpu n3MeHeHnH JOroBopa 00s3aTeNIbCTBA CTOPOH COXPAHSIOTCA B U3MEeHEeHHOM Buje. [1pu
pacTOp>KEHUH JA0roBOpa 00s3aTeNIbCTBA CTOPOH Mpekpamatorcs (ct. 453 'K POD).



Paznen 11. OBLHAA XAPAKTEPUCTUKA OCHOBHBIX AOI'OBOPOB (OBSA3A-
TEJIBCTB)

11.1. JoroBopbl KyNJIH-NIPOAAKH, IOCTABKH U MEHbI

[To moroBopy KyIUIM-TIpOJakH OJHA CTOpOHA (TIpojaaBelr) 00s3yeTcst mepenars Belhb (To-
Bap) B COOCTBEHHOCTh APYroil CTOpOHE (MOKYNATel0), a MOKYMaTeNb 00sM3yeTcs MPUHATh ITOT
TOBap M YIJIATUTh 32 HETO OIPEACIICHHYIO IEHeXKHYI0 cymMMYy (1ieny) (cT. 454 'K P®D).

JloroBop KyIUIH - MPOJaXH - BO3ME3AHbIN, TBYCTOPOHHUH (TaK Kak IMpaBa U 00SI3aHHOCTHU
0 JIOTOBOPY JIeKaT Ha 00eHX CTOpPOHAX), KOHCEHCYalIbHBIN (TaK Kak MpaBa U 00S3aHHOCTU CTO-
POH JIOCTUTAIOTCS] B MOMEHT COTJIALICHHUSI 110 CYIIIECTBEHHBIM YCIOBHSIM).

CyI11€CTBEHHBIM YCIIOBUEM JI0IOBOPA KYIUIM-IIPOJAXKH ABJIAETCS MPEAMET. Y CIOBUE J10T0O-
BOpa KYIUIU-TIPOJIaXKU O TOBAPE CUUTAETCS COTJIACOBAHHBIM, €CIIM JOTOBOP IO3BOJISIET OIpEJe-
JUTh HAUMEHOBAHME U KOJMYECTBO ToBapa. OCTallbHbIE YCIOBUS, BKIKOYasl LIEHY, Ka4eCTBO, ac-
COPTHMEHT TOBAapOB, TPEOOBAHMS K UX Tape, yIaKOBKE, CPOKAX JIOCTAaBKHU, MOTYT OBITh ONpee-
JICHBI HA OCHOBE KPUTEPHEB, YCTAHOBICHHBIX 3aKOHOM.

KonnuecTBo TOBapa, mojyiexaliero nepeaaye MoKynareito, IpeIycMaTpuBaeTCsl 10roBO-
POM KYILTU-TIPO/IaXKU B COOTBETCTBYIOIINX EAMHUIIAX U3MEPEHUS WU B ICHEKHOM BBIPAXKCHHH.
YcioBue 0 KOJM4eCTBE TOBapa MOKET OBITh COTJIACOBAHO MYTEM YCTAaHOBIEHHUS B JOTOBOpPE MO-
psaka ero omnpeneneHus. Eciau 7oroBop Kymin-npofaky He MO3BOJISET ONPEAEIUTh KOIUYECTBO
MOJJIEXKALIET0 Mepeaye ToBapa, JOroBOp HE CUUTACTCS 3aKIFOYEHHBIM.

['maBHas 00s3aHHOCTH MPOJABLA — MEPEIaTh MOKYNATEN0 TOBAPHI, COCTABISIONINE TPEI-
MET KYIUTH - MPOJaKH, B OIpeesieHHbIe cpOKU. OOS3aHHOCTBIO MOKYIATENs SIBIISICTCS IPUHSATH
TOBap B CPOKH U B MOPSAIKE, MPETyCMOTPEHHBIX JOTOBOPOM, U OILIATUTH €ro.

[To moroBopy MOCTaBKHM MOCTABIIMK — MPOJAABEll, OCYIIECTBISIOUINI MpeANnpUHUMATENb-
CKYIO JIeATeIbHOCTh, 0053yeTcs NepenaTh B OOYCIOBICHHBIA CPOK HIIM CPOKH MPOU3BOJAMMEBIE
WIM 3aKylaeMble UM TOBapbl MOKYIMATEII0 JJIsl UCIIOJIb30BAHUS B MPEANPUHUMATEILCKON Jies-
TETHHOCTH WM B UHBIX IIENISX, HE CBSI3aHHBIX C JUYHBIM, CEMEHHBIM, TOMAIIHUM U UHBIM T1O-
no0HBIM Hctosb3oBanueM (cr. 506 'K PO).

OTnuuue 1oroBopa MOCTaBKU B TOM, YTO €r0 CTOPOHAMHU BBICTYNAIOT MpOo(deccuoHaNbHbIe
IpeIpUHUMATENH, a MepeaBaeMblii TOBap HCIOJIb3YETCS Ul OCYIIECTBICHUS MpearnpuHUMa-
TEIBCKOM JIeATEIbHOCTH.

Cyl11ecTBEeHHBIMH YCIOBHUSIMH JIOTOBOPA MOCTABKH SBJISIOTCS HAMMEHOBAHUE U KOJIMYECTBO
TOBapa, a TaKKe CPOK (CPOKH) UCTIONHEHHS 0053aTENbCTRA.

[To noroBopy MeHbI Kax/1asi U3 CTOPOH 00s3yeTcs nepeaaTb B COOCTBEHHOCTh APYrol CTo-
POHBI OMH TOBap B 0OMeH Ha Jpyroi. K 10roBopy MEHBI MPUMEHSIOTCS MpaBuja O KyIUie -
IpOJake, €ClIM 3TO HEe NMPOTUBOPEUUT 3aKOHY U CYIIECTBY MeHbI. IIpu aTOM Kaxxaast U3 cTOpoH
MPU3HAETCS MPOAABIIOM TOBapa, KOTOPHIN OHa 00s3yeTcs NepenaTh, U MOKynarejaeM ToBapa, Ko-
TOPBIN OHA 00s13yeTcs MPUHATH B 0OMeH (cT. 567 'K PD).

11.2. Jlorosop napenust

[To noroBopy AapeHHs OJlHa CTOPOHA (JlapuTelsib) 0€3BO3ME3IHO MEpeaeT WiIH 00sS3yeTcs
nepeaarh APyroi CTopoHe (oJapseMoMy) Bellb B COOCTBEHHOCTh JMOO MMYILECTBEHHOE MPABO
(TpeboBaHue) K cebe WM K TPEeTheMY JIUILY 00 OCBOOOXKIAET UK 0043yeTCsl OCBOOOHUTD €€ OT
MMYIIECTBEHHOM 00s3aHHOCTH Tepe] COO0H WM Mepe] TPETHUM JIUIIOM.



JloroBop AapeHus IBMKMMOTO UMYILECTBA JOJDKEH OBITh COBEpPIIEH B MUCbMEHHOHN (opme
B Cllydasix, KOrja:

- JApUTEJIEM SIBIISICTCS I0PUIUYECKOE JIMIIO U CTOMMOCTH Jlapa MPEBBIIIAET MATh YCTAaHOB-
JICHHBIX 3aKOHOM MUHUMAJILHBIX pa3MEpPOB OIUIATHI TPY/IA;

- IOTOBOP COJCPKUT OOCIIaHue JapeHus B OyayIieMm.

JloroBop napeHus HEABMXKMMOI'O MMYIIECTBA MOAJEKUT IrOCYIapCTBEHHON pEerucTpanuu
(ct. 574 TK POD).

He nomyckaercs njapeHue, 3a UCKIIOYEHUEM OOBIYHBIX M10JapPKOB, CTOMMOCTb KOTOPBIX HE
IPEBBIIIAET NATH YCTAaHOBJIEHHBIX 3aKOHOM MUHHUMAJIbHBIX Pa3MEPOB OIIATHI TPy/Aa B OTHOIIIE-
HUSX MEXIY KOMMEpUecKUMHU opranuzanusamu (ct. 575 'K PO).

11.3. loroBop apeHabl

[To moroBopy apeHab! (MIMYIIECTBEHHOTO HaiiMa) apeH101aTellb (HaitMoaaTenb) 00a3yeTcs
IPEJOCTaBUTh apeHAaTopy (HaHUMATEeNI0) MMYLIECTBO 3a IUIaTy BO BPEMEHHOE BIAJCHHE U
MOJIb30BaHKE WJIU BO BpeMEHHOE Tosib30BaHue (cT. 606 'K PD).

B apenay moryt ObITh nepeaHbl 3eMelIbHbIE YYacTKH U Jpyrue 060co0sIeHHbIe IpUpoI-
Hble 00BEKTHI, IPEANPHUATHS U APYrHMe UMYIECTBEHHbIE KOMIUIEKCHI, 3/1aHUs, COOPYXKEHus, 000-
pyZlOBaHUE, TPAHCIIOPTHBIE CPEJCTBA U APYTUE BEIIU, KOTOPbIE HE TEPSIOT CBOMX HATYPaJIbHBIX
CBOWCTB B IPOILIECCE UX UCIIOIB30BaHUS (HEMOTPEOIsIEMbIE BEIIN).

Cy11eCTBEHHBIMHM YCIIOBUSIMU JOTOBOpA SIBJISIIOTCS JIaHHBIE, [O3BOJISIIOIINME OINPEAEIUTh
00BEeKT apeHnbl. B moroBope apeHapl JODKHBI OBITh YKa3aHbI TaHHBIE, TO3BOJISIONINE ONpeie-
JIEHHO YCTaHOBMTb UMYIIECTBO, MOJUIEXKAIlee Nepeaaye apeH1aTopy B KauecTBe 0ObeKTa apeH-
nbl. [Ipy OTCYTCTBUM 3THX JaHHBIX B JIOTOBOPE yCJIOBHE 00 00BEKTE, MOAJISKAIEM IIepeaye B
apeH/y, CUMTAETCs] HECOTIACOBAaHHbBIM, & COOTBETCTBYIOLIMI JIOrOBOP HE CUMUTAETCS 3aKIIIOYEH-
HbIM (cT. 607 'K PD).

JloroBop apeH/bl Ha CpoK OoJjiee rojia, a €ciiu XOoTs Obl OTHON U3 CTOPOH J0TOBOpa SIBJISET-
Csl IOPUIMYECKOE JIUI0, HE3aBUCUMO OT CpPOKa, JOJKEH OBITh 3aKJIIOYEH B MUCbMEHHOU (hopme.
JloroBop apeHabl HEIBMKMMOI'O MMYILIECTBA MOJIEKHUT TOCYAAPCTBEHHOM pErucTpanuu, eciu
MHOE HE YCTAHOBJIEHO 3aKOHOM.

JloroBop apeH]ibl 3aKJIF0YAETCsl Ha CPOK, OIpe/IeTIeHHbINH ToroBopoM. Eciu cpok apeH bl B
JIOTOBOPE HE ONPEENIEH, TOTOBOP apEH/Ibl CUMTAETCS 3aKJIIOUEHHBIM HAa HEOIIPEIEICHHBIN CPOK.
B sToMm ciydae kakaast U3 CTOpPOH BIIpaBe B JIF0OOE BpeMsl 0TKa3aThCsl OT J0Tr0BOpa, Mpeaymnpe-
JIMB 00 3TOM JIpYT'YIO0 CTOPOHY 3a OJJMH MECALI, a PU apeH i€ HEeABMKUMOI'0 UMYIIECTBA - 3a TPH
Mmecsina. [loroBop apeHzbl, 3aKIIOYEHHBIH Ha CPOK, MPEBBIMAIONINN YCTAHOBIICHHBIM 3aKOHOM
IpelenbHbINA CPOK, CUUTACTCS 3aKIIOYEHHBIM Ha CPOK, paBHBIN npeaensHoMy (cT. 610 T'K PD).

Apennonarens o0s3aH MPEJOCTABUTh apPEHIATOPy HMMYIIECTBO B COCTOSIHMM, COOTBET-
CTBYIOILIEM YCJIOBHMSIM JIOTOBOpa apeH]ibl M Ha3HaueHUIo0 umyniectBa. MmyiecTBo chaercs B
apeHly BMECTE CO BCEMH €r0 MPUHAIJIEKHOCTIMU U OTHOCSIIMUMHUCS K HEMY JOKYMEHTaMH, €CIIN
MHOE HE IIPEYCMOTPEHO IOTOBOPOM.

Apennarop 00s3aH CBOEBPEMEHHO BHOCHUTH IUIATY 3a IMOJIb30BAaHHE MMYIIECTBOM (apeHI-
Hy!0 11ary). [lopsiiok, ycinoBus U CpOKH BHECEHHUS apEHIHOMN IIJIAaThl ONPEAENISIOTCS JOTOBOPOM
apeHpl. B ciydae, korga JOroBOpoM OHM HE ONPEENIEHbI, CYUTAETCS, YTO YCTAHOBIIEHBI MOPSI-
JIOK, YCIIOBUSI M CPOKH, OOBIYHO MpHUMEHsIeMble NMPU apeHJe aHAJIOIMYHOTO HMMYILECTBA MpuU
CPaBHUMBIX 00CTOSITENbCTBAX.



Ecin nHOE HE MpeayCMOTPEHO NOrOBOPOM apPEHBI, B CIIydae CYIIECTBEHHOTO HApYLICHUS
apeHJaTOpOM CpPOKOB BHECEHHS apeHAHOH IUIaThl apeHIoJaTelb BIIPaBe MOTPeOOBaTh OT HETrO
JIOCPOYHOI'0 BHECEHMS apeHIHOW IUIaThl B YCTAHOBJICHHBIM apeHponaresneMm cpok. Ilpu srom
apeHJ0aTeNb He BIpaBe TPeOOBaTh TOCPOYHOIO BHECEHUS apeHIHOU IJIaThl OoJjiee YeM 3a JiBa
cpoka nojpsz (ct. 614 'K PO).

ApeHJaTop BIIpaBe € COIVIaCHs apeHJ0JaTells C/laBaTh apeHI0BAaHHOE MUMYIIECTBO B CyO-
apeHay (moAHaeM) U MepeaBaTh CBOU MIPaBa U 00S3aHHOCTHU 110 I0TOBOPY apeH bl APYTroMy JIH-
1y (mepeHaeM), NpenOCTaBIATh APCHIOBAHHOE MMYILECTBO B O€3BO3ME3AHOE IOJIb30BAaHUE, a
TaK)Ke OTJIaBaTh apEHHBIC ITpaBa B 3aJI0T U BHOCUTH UX B KaYECTBE BKJIA/a B YCTaBHBIM KalUTAaJl
XO35ICTBEHHBIX TOBAPHILECTB U OOIIECTB MJIM MAEBOTO B3HOCA B MPOM3BOJICTBEHHBIN KooOmepa-
TUB, €CJIM NHOE HE YCTAHOBJICHO 3aKOHOM WJIM MHBIMM IIPABOBBIMU aKTaMU. B yKka3aHHBIX Cilyda-
AX, 3a UCKJIFOYEHHEM IIepeHaiiMa, OTBETCTBEHHBIM 110 IOIOBOPY MEpe] apeHI0AaTeIeM OCTaeTCs
apeHaTop.

Apennonarenb 00s13aH MPOU3BOJUTH 32 CBOM CUET KAaIMTaJIbHBII PEMOHT MEpEeIaHHOIO B
apeHly UMYLIECTBA, €CJIU MHOE HE IPEIyCMOTPEHO 3aKOHOM, MHBIMU IIPaBOBBIMU aKTAMH WJIU
JIOTOBOPOM apeHIbI.

ApeHnarop 00s13aH OJAEP)KUBAaTh UMYIIECTBO B UCIIPABHOM COCTOSIHUHU, IPOU3BOIUTH 32
CBOM CUeT TEKYIIHA PEMOHT U HECTH PACXOAbI Ha COJEpKAHUE UMYIIECTBA, €CJIM MHOE HE YCTa-
HOBJIEHO 3aKOHOM WJIM JIOTOBOPOM apeH bl (cT. 616 'K PO).

Ecnu nHOE HE NpenycMOTPEHO 3aKOHOM MIIM JIONOBOPOM apEeH[bl, apeHAaTop, HaJJlexKa-
muM 00pa30oM HCIIONHSABIIMKM CBOM OOSI3aHHOCTH, N0 MCTEUYEHHH CPOKa JOrOBOpa MMEET MpHU
IIPOYMX PABHBIX YCIOBUAX NPEUMYLIECTBEHHOE IEpe]] IPYIMMHU JULAMH IIPaBO Ha 3aKJIIOUYECHUE
JIOTOBOpa apeH/1bl Ha HOBBIM CPOK.

[Tpu mpekpaleHuu 10roBopa apeH/bl apeHaaTop o0sf3aH BEPHYTh HUMYIIECTBO B TOM CO-
CTOSIHUM, B KOTOPOM OH €ro MOJYy4YHJ, C Y4€TOM HOPMAaJIbHOI'O M3HOCA WIJIM B COCTOSIHUH, 00Y-
CJIOBJIEHHOM J0roBopoM. Eciu apeHaTop He BO3BpaTHII apeHI0BaHHOE MMYIIECTBO JTMOO BO3-
BpaTUJI €r0 HECBOEBPEMEHHO, apeHI01aTellb BIIpaBe MOTPEOOBAaTh BHECEHUS apEHIHOM TUIaThl 3a
BCE BpEeMs IIPOCPOUKU. B citydae, Koraa ykazaHHas 1uiata HE IOKPBIBAET NPUYMHEHHBIX apeH0-
JIaTelo YObITKOB, OH MOXET MOTPe0OBaTh UX BO3MEILIEHUS.

11.4. [loroBop 0e3B03Me31HOI0 MOJIb30BAHUS (CCY/IbI)

[To noroBopy 6€3BO3ME3IHOrO MOJIB30BAaHUS (IOTOBOPY CCY/bl) OJJHA CTOPOHA (CCyaoia-
TeJb) 00s3yeTcs NepeaTh UK IepeaaeT Bellb B 0€3B03Me3/JHOE BPEMEHHOE I0JIb30BaHUE JPY-
roif CTOpoHe (CCyIOMOydaTelNto), a NoCieIHss 00sI3yeTcsl BEpHYTh TY )K€ Belllb B TOM COCTOS-
HUH, B KAKOM OHa €€ MOJIyduIIa, C y9eTOM HOPMAJILHOTO M3HOCA MITM B COCTOSIHUH, OOYCIIOBIICH-
HOM JIOTOBOPOM.

CyHIeCTBeHHI)IMI/I YCIOBUAMH O0I0BOpPa SABJIAIOTCA JAaHHBIC, ITO3BOJIAIOINNE YCTAHOBUTH
MUMYIIECTBO, IPEOCTABIISIEMOE B TIOIH30BAHNUE, & TAKKE CPOK.

[TpaBo mepenaun Beuy B 6€3BO3ME3IHOE MOJIb30BAHNE NMPUHAIICKHUT €€ COOCTBEHHUKY U
UHBIM JIMIAM, YIIPAaBOMOUYEHHBIM Ha TO 3aKOHOM WJIM coOCTBeHHHKOM. Kommepueckas opranu-
3alMsl He BIIpaBe NepeaaBaTh UMYIIECTBO B 0€3BO3ME3THOE MOJIb30BAHUE JIUILY, SIBJISIOLIEMYCS
ee yupeauTeseM, YUaCTHUKOM, pyKOBOJIUTENEM, WIEHOM €€ OpraHOB YIPABICHUS WM KOHTPOJIS.

Ccynonmatens 00s13aH MPEIOCTABUTH BEIb B COCTOSTHUH, COOTBETCTBYIOIIEM YCIOBHSIM J10-
roBopa 0€3B03ME3/IHOTO MOJIb30BaHUS U ee HazHaueHuto. Ccyomonydarenab 00s3aH Mo AepKu-



BaTh Bellb, NMOJIYYCHHYIO B 0€3BO3ME3JHOE MOJIb30BAaHUE, B MCIPABHOM COCTOSIHHUHU, BKIIIOYAs
OCYIIECTBIICHUE TEKYIIETO U KAaUTAILHOTO PEMOHTA, U HECTU BCE PACXOJbBI HA €€ COJIepKaHue,
€CIIM HHOE HE TPEAYCMOTPEHO JJOTOBOPOM O€3BO3ME3THOTO MOJIb30BAHMUS.

CcynomnonyuaTens HECET PUCK CIIy4allHOW THOeny Wi CIydaifHOro MOBPEXICHHS TOIy-
YEeHHOW B O€3BO3ME3/IHOE MOJIB30BAHKE BEIIM, €CIIH BEIIb MOTH0JIa MK ObliIa HCIIOpYEHA B CBSI3U
C TeM, 4YTO OH HCIOJIb30Baj €€ HE B COOTBETCTBHH C JOTOBOPOM 0O€3BO3ME3/IHOTO MOJIb30BAHUS
WM Ha3HauYEHUEM BellH JIN0o mepeaan ee TpeTbeMy Juily 0e3 cornacus ceynoaarens. Cecynomno-
Jy4aTellb HEeCeT TaKXe PHUCK CIy4alHON ruleiu Wid CIy4alHOro MOBPEXKICHHUS BEILIH, €CIU C
y4eToM (PaKTUYECKHX OOCTOSITENLCTB MOT MPEIOTBPATUThH €€ THOENb UM MOpUy, 0XKEePTBOBAB
CBOEH BEIbIO, HO IPEANIOYEN COXPAHUTH CBOIO BEIllb.

11.5. loroBopbI moApsiAa U BO3ME3HOI0 OKA3AHMSA YCJIYT

[To noroBopy mojapsiaa oxHA CTOpOHA (HMOAPSAIYMK) OOS3YETCS BBINOJHUTH MO 33JaHUIO
JPYroil CTOpOHBI (3aKa3uuKa) ONpeleIeHHY0 paboTy U caTh €€ pPe3ysbTaT 3aKa3uuKy, a 3aKa3-
YUK 0053yeTCs MPUHSATH pe3yibTaT paboTsl U omaatuth ero (cr. 702 I'K PD).

CylecTBYIOT pas3idyHble BUABI JJOrOBOpa IMOAPsiia: OBITOBOM MOJPSI, CTPOUTENbHBIN
HOJPA, MOAPSA Ha BBIIOJIHEHUE MPOEKTHBIX U U3BICKATEILCKUX paboT, MOAPsAHbIE pabOThI AT
rOCy/IapCTBEHHBIX HYXI.

Cy111ecTBEHHBIMH YCIIOBUSIMU JIOTOBOPA SIBJISIIOTCS OIIpe/ielieHne padoThl, CPOKM Havyaa u
OKOHYaHUS padoT.

JloroBop mojpsna 3akJ0YaeTCsl Ha M3TOTOBJICHHE WM 1epepaboTKy (00padoTKy) Bemu
1160 Ha BBIIOJIHEHUE IPYrod paboThl ¢ mepeaayeit ee pedynprarta 3aka3uuky (ct. 703 'K PD).

Ecnu nnoe He npenycmorpero I'paxkaanckum kogekcoM P®, MHbIMHM 3aKOHAMM HJIU J0OTO-
BOPOM IOJIPsi/ia, PUCK CIIydaiiHOM I'mOenu Wiu Cily4ailHOTO MOBPEXAECHUS MaTepuajoB, o0opy-
JIOBaHUs, IEpeaHHON JUIsl iepepaboTKu (00padOTKM) BEIIM MM UHOT'O UCIOJIb3yEeMOro JUIsl Uc-
MOJIHEHHUs IOTOBOpA MMYILECTBA HECET MPE0CTaBUBIIAst UX CTOPOHA, a PUCK CilydaiiHO# rubenu
WIM CITy4ailHOro MOBPEKICHUS pe3yNbTara BHIMOJIHEHHON padOThI 10 €€ MPUEMKH 3aKa3uYuKOM
HeceT noapsaauuk (ct. 705 'K PD).

B norosope nmozpsiaa ykasbIBalOTCs HayalbHBIA M KOHEYHBIH CPOKH BBIIOJHEHUS PabOTHI.
[To cormacoBaHui0 MEX]y CTOPOHAMHU B JIOTOBOPE MOTYT OBITH IPETYCMOTPEHBI TAKXKE CPOKU
3aBEpILEHUs OT/AEIbHBIX 3TAOB PadOThI (IPOMEKYTOUHBIE CPOKH).

B noroBope noapsiia ykaspiBaeTcs LieHa MOAJEKaIIel BBIMOJIHEHUIO pabOThl WM CLIOCOOBI
€€ OIIPEIECTICHMUSL.

Ilena B noroBope mnojpsijia BKJIIOYaeT KOMIIEHCALUIO U3/IEPKEK MOAPSAUMKA U IPUUUTAIO-
nieecs eMy BO3HArpakJieHHue, U MOXKEeT ObITh OIpe/ielieHa IIyTeM COCTaBJIeHMs cMeThl. B ciydae
Korja paboTa BBHINIOJHSAETCS B COOTBETCTBHM CO CMETOM, COCTaBJIEHHOHN MOJPSIYMKOM, CMETa
pHOOpeTaeT CUIy U CTAHOBUTCS YaCThIO JOrOBOpA MOJpsiia C MOMEHTA MOJATBEPK/IEHUS €€ 3a-
Ka34HUKOM.

Ilena paboThl (cMeTa) MOXKET ObITh NMpUONM3NTENbHOW MM TBepAou. Ilpu oTcyrcTBHM
JpYruX yKa3aHHWi B JOroBOpe Mojpsiaa 1ieHa paboTel cuutaetcs Tepaoi (ct. 709 'K PD).

3aKa3uuK BIIpaBe BO BCSKOE BpPEMs MPOBEPSATHh XOJ M KaueCTBO PaOOTHI, BBIMOJIHAEMON
HOJPATYUKOM, HE BMEIIUBASICh B €TI0 JEATEIbHOCTb.

3aka3zyuK 0053aH B CPOKHU U B MOPSAKE, KOTOPBIE MPETyCMOTPEHBI JOTOBOPOM HOJpsa, C
Y4acTHEM MOJPSAYUKA OCMOTPETh M MPUHATH BBHITIOJIHEHHYIO paboTy (€€ pe3ynbTarT), a mpu 00-



Hapy>K€HUH OTCTYIUIEHUH OT IOrOBOPA, YXYALIAIOIUX Pe3yJIbTaT paOOThl, MM UHBIX HEIOCTaT-
KOB B pab0Te HEMEJIEHHO 3asBUTh 00 ATOM MOJIPSITINKY.

[Tpeamerom OTOBOpa BO3ME3THOTO OKAa3aHHsI YCIIYT MOTYT SIBISTHCS JIIOObIE YCIIyTH He-
MaTepHaJIbHOTO XapaKTepa, T.e. HE MMEIOIIUE LENbI0 MOJYYUTh KaKOH-TnOO0 MaTepuabHbIA
(oBemecTBIIEHHBIN) pe3ynbTar. [10 10roBOpy BO3ME3HOTO OKa3aHHs YCIYT MCIOJIHUTENb 00s-
3yeTcs MO 3a/1aHUI0 3aKa3YMKa 0Ka3aTh YCIYTH (COBEPIINUThH ONpPEENICHHbIE JEHCTBUS WU OCY-
IIECTBUTH ONPEACICHHYIO IEATEIbHOCTD), a 3aKa3UuK 0053yeTcsl OIIATUTh 3TU yciayru. JloroBop
3aKJIFOYAETCsl HAa OKa3aHWe YCIYT CBA3H, MEAULIIMHCKUX, BETEPUHAPHBIX, AYAUTOPCKUX, KOHCYJIb-
Tal[MOHHBIX, UHPOPMALMOHHBIX YCIIYT, YCIYT 110 00Y4YEHUIO, TYPUCTHUECKOMY 0OCTYKUBaHUIO U
ap.

CylecTBeHHBIMU YCIOBUSIMH JIOTOBOpA SBIISIOTCS ONpeeieHrne paboThl, CPOKM Havajaa u
OKOHYAHUS PadoT.

O0s13aHHOCTH UCIIOJIHUTEINSI MOT'YT BKJIFOYATh HE TOJIBKO COBEPIICHUE ONPEEIECHHbIX JIeH-
CTBMH (IEATEIBHOCTH), HO M MPEACTABICHUE 3aKa3UUKY OIPEECIIEHHOIO pe3yibTara JelcTBUi
ucnonHutensd. Ho B 1TaHHOM cilydae yka3aHHbIE MaT€pPUAIbHbIE HOCUTENIN IEATEIbHOCTH UCIIOJI-
HUTEJIA ABJIAIOTCA HE 1IEIIBIO, & BCETO JINIIb CPEICTBOM JOCTHKEHUS 1I€JIEH J0r0OBOPA.

CropoHamu 10roBopa BO3ME3IHOTO OKa3aHMs YCIIYT SIBJISIOTCA HUCIOJHUTEND U 3aKa34MK.
3aKOHOM HE YCTAaHOBJIEHO KaKMX-JIMOO OrpaHWYEHUN B OTHOLIEHUHM YYaCTHHUKOB JIOTOBOpA, IO-
TOMY CTOPOHAMHM JIOTOBOpPa MOTYT BBICTYIATh Kak rpakaaHe, TaK U IOPUANYECKUE JINLIA.

O0s13aHHOCTBIO UCTIOJHUTENS SIBIISETCS COBEPILICHUE ONpeAeseHHbIX AeiicTBuil. [loaTomy
3aKa34yuKy HEOOXOJMMO B JOIOBOPE YKa3aThb, KAKME€ MMEHHO JEMCTBHs 00S3aH COBEPILUTH HC-
nosHuTeNb. [10CKONIBKY pe3ynbTaT OKa3aHUs yCIyTd, Kak IPaBUJIO, HEOTAEIUM OT CaMuX Jeil-
CTBHMH IO OKa3aHMIO YCIYT'H, TO 3aKOHOJAATEILCTBO HE MPEIyCMaTPUBACT KaKOro-110o Mopsika
npuema - repejadd yclIyTd U Ha 3aKa3uyuKa He BO3Jaraercs 00s3aHHOCTh MPUHATH UCIOJIHEHUE
YCIIyTH, KaK 3TO MPEAYCMOTPEHO JOTOBOPOM HOAPSAA.

3aKOH HE yKa3blBa€T HA KOHKPETHBIE IIpaBa CTOPOH IIPHU HUCIIOJIHEHUU JI0TOBOpPA BO3ME3]I-
HOT'O OKa3aHUs yciayr. TeM He MeHee, UCXOJs U3 COAEpkKaHMs JOTOBOpa MPHU OKAa3aHUM YCIYTH,
3aKa34yuK BIIpaBe KOHTPOJIUPOBATH JIEATEIbHOCTh MCIOIHUTENS, a UCIIOIHUTEND BIIpaBe Tpedo-
BaTh OT 3aKa34YMKa CO3/1aHUs ONPEAENICHHBIX YCIOBUMN /I OKa3aHUsI YCIYTH.

OcHOBHOM 0053aHHOCTBIO 3aKa3uMKa IO JIOTOBOPY SIBJISIETCS OIIaTa MCHOJHUTENI0 OKa-
3aHHBIX YCIIYT.

11.6. lorosop 3aiiMa M KpeIMTHBIA 10r0BOP

[To noroBopy 3aiiMa ofHa cTOpOHa (3aMMoOJIaBel]) MepeiaeT B COOCTBEHHOCTh APYrol CcTo-
pOHE (3aeMILKKY) JEHbIU WM JIPyrHe BELIH, ONpeAeieHHbIe POJIOBBIMU IpPU3HAKAMH, a 3a€M-
MK 00s13yeTcss BO3BPATUTh 3aMMOJIaBIly TaKylo K€ CyMMYy JIEHEr (CyMMy 3aiimMa) Wiiu paBHOE
KOJIMYECTBO JIPYIHX MOJyYEHHBIX UM BeIllel TOro e pojia U KayecTBa.

Cy11ecTBEeHHBIMHM YCJIOBUSIMH JOrOBOpa 3aiiMa SIBISIOTCS HAUMEHOBAaHUE U KOJMYECTBO
IepeaBaeMbIX BELIEH, a TAKXKE CPOK JI0TOBOpA.

JoroBop 3aiiMa — peanbHblil. Henb3s NOHYAUTH 3aMMOJaBLa K Iepeade 3aeMIIUKY Oro-
BOPEHHBIX CyMM WJIH Belled. JloroBop 3aiiMa CUMTAETCs 3aKJIIOUYEHHBIM C MOMEHTA INeperayu
neHer uiu apyrux semiei (ct. 807 'K PO).

JloroBop 3aiiMa MeXIy rpakJlaHaMH JOJKEH OBITh 3aKJIIOUYEH B MUCHbMEHHOU (hopme, ecin
€ro CyMMa IpEeBBIIIAET He MeHee 4eM B 10 pa3 yCTaHOBJIEHHBIN 3aKOHOM MUHUMAJIbHBIM pa3Mep



OIIaThI TPY/Ia, a B cllydae, KOr/ia 3aMMOJIaBIEM SIBIISIETCS IOPUINYECKOE JHUII0, - HE3aBUCUMO OT
CYMMBI.

B nonTBepxkenue 1oroBopa 3aifMa M €ro yCJIOBHH MOKET OBITh MpEACTaBJICHA PACIHCKa
3a€MILUKA WIK UHOW JIOKYMEHT, YOCTOBEPSIIOIIMM Nepeauy eMy 3aMMOJIaBLEM OIpeIEICHHON
JIEHEXKHOM CyMMBI WIH OIpeesieHHoro konnyecta Beuiel (c1.808 'K PD).

Ecnu uHOe He mpenycMOTpPeHO 3aKOHOM UJIM JOTOBOPOM 3aiimMa, 3auMO/1aBell UMEET MPaBo
Ha TOJy4YeHHE C 3aeMIUKa MPOLIEHTOB Ha CyMMY 3ailMa B pa3Mepax U B MOPSJIKE, ONpeesieH-
HBIX JOTOBOPOM.

3aeMiuk 00s13aH BO3BPATUTh 3aMMOABILY OJYYEHHYIO CYMMY 3aiiMa B CpPOK U B HOPSKE,
KOTOpBIE ITPEyCMOTPEHBI I0TOBOPOM 3aiiMa.

[To xpeauTHOMY OTOBOPY OaHK WJIM WHAsi KPEOUTHAsE OpraHu3anus (KpeauTop) o0s3yercs
IIPEIOCTABUThH JEHEKHBIE CPEACTBA (KPEIUT) 3aEMILMKY B pa3Mepe U Ha YCIOBHUSAX, [IPELYCMOT-
PEHHBIX JIOTOBOPOM, a 3a€MIIKK 00s3yeTCsl BO3BPATUTH MOIYUYEHHYIO TEHEKHYIO CYMMY U yIija-
TUTH TPOLIECHTHI Ha HEE.

Kpenutnsiii noroBop siBisercss KoHceHcyallbHbIM (cT. 819 'K P®). Ero 3akmtouenue Bie-
4yeT 0043aHHOCTh KPEAUTOPA PEIOCTABUTD KPEIUT.

baHKOBCKMIT KpeIuT MpPeACTaBIAIOT KOMMEpYecKue OaHKH, WHbIE KPEIUTHBIE OpraHHu3a-
uuu, nonyuumre B 1Ib P® nuiensuto Ha ocymiecTBiieHne 0aHKOBCKUX omneparuit (ctT.13 3ako-
Ha "O OaHkax ¥ OAaHKOBCKOMU JIEATCIHHOCTH").

Cy11eCTBEHHBIMH YCIOBUSMHU KPEIUTHOTO AOIOBOpPA SBJISIOTCS pa3Mep MPEeAoCTaBISIEMbIX
JIEHE)KHBIX CPEJICTB, a TAK)KE CPOK JJOrOBOPA.

KpeautHeiii 1oroBop AokeH OBITh 3aKiOYeH B MHCbMEHHON ¢opme. Hecobmonenue
MUCHbMEHHOU (DOPMBI BI€UET HEIECHCTBUTEIBHOCTh KPEIUTHOTO TOroBopa. Takoi JOoroBop cuu-
Taercs HUITOXHBIM (cT. 820 'K PD).

11.7. loroBop 0aHKOBCKOIO c4eTa

[To noroBopy 6GaHKOBCKOTO cyeTa 0aHK 00s3yeTcsl IPUHUMATh U 3aUUCIATh MOCTYMHAIOIINe
Ha CUET, OTKPBITHIN KIMEHTY (BIaJAENbIly CUETa), ICHEXKHbIE CPECTBA, BBHIIOJIHATh paclopsiKe-
HUS KJIIMEHTA O MEPEYUCIICEHNN U BblJIJau€ COOTBETCTBYIOLIMX CYMM CO CU€Ta U NMPOBEIECHUU JIPY-
TUX OIlepanyy IO CUETy.

Cy11eCTBEHHBIMH YCIOBUSIMU JIOTOBOpA SIBJIIOTCA BUJ CUETA U IEPEYEHb COBEPLIAEMBIX
10 CUETY olepaluil. baHk MOXET UCIOJIb30BaTh NMEIOIUECS HA CUETE JICHEXKHBIE CPEACTBA, Ia-
paHTUPYs PaBO KIMEHTA OECIPEnsITCTBEHHO PACIIOPSKATHCSA 3TUMHU CPEICTBAMHU.

baHK He BIpaBe ONpeAesaTh U KOHTPOJIMPOBATh HAIIPABIICHUS MCIOIb30BaHUS JEHEKHBIX
CPEICTB KJIMEHTAa U YCTaHABJIMBAaTh APYrHe, HE MPEIyCMOTPEHHBbIE 3aKOHOM WJIM JOTOBOPOM
0aHKOBCKOT0O CUeTa OTpaHUUYEHUs €ro MpaBa pacnopsiKaTbes AEHEKHBIMHM CPEJICTBAMU IO CBOE-
My yemotpenuto (ct. 845 'K PO).

[Tpu 3akiroueHUM JOroBopa OAHKOBCKOTO CUETa KJIMEHTY WM YKa3aHHOMY UM JIHILY OT-
KpBIBaeTCs CUYET B OaHKE Ha YCIOBHSX, COTJIACOBAaHHBIX CTOPOHAMH.

Bank 00s3aH 3aunClIATH MOCTYMHBILKE HA CUET KIMEHTA JICHE)KHBIE CPEJICTBA HE I03XKe
JIHSI, CJIEIYIOIEro 3a JTHEM IMOCTYIUIEHUS B OaHK COOTBETCTBYIOLIETO IJIATEKHOTO JIOKYMEHTA,
eciu 6osee KOPOTKHH CPOK HE MPESYCMOTPEH JOTOBOPOM OAaHKOBCKOTO CUETa.

bank 00s13aH 10 pacropspKEHUIO KIIMEHTA BbIIaBaTh UM NEPEYUCIIATh CO CUeTa JeHEKHbIE
CpeACTBa KJIMEHTA HEe MO3Ke JHs, CIEIYIOLEro 3a JHEM MOCTYIICHHUs B 0aHK COOTBETCTBYIOIIIE-



'O MJIATEKHOTO TOKYMEHTA, €CJIM UHbIE CPOKU HE MPEyCMOTPEHbI 3aKOHOM, U3JJaHHBIMU B COOT-
BETCTBUU C HUM OAHKOBCKMUMH IIPABUIIAMH WJIM JOTOBOPOM OaHKOBCKOTro cyera (cT. 849 'K PD).

B cnyyasx, mpeaycMOTPEHHBIX JOrOBOPOM OaHKOBCKOTO CYETa, KIIMEHT OIJIauUuBaeT YCIy-
ru OaHKa MO COBEPILICHHIO ONEpaluii ¢ AeHEKHBIMH CPEACTBaMH, HAXOAAUIMMHUCS HA cueTe (CT.
851 I'K PD).

Cnucanue JEeHEeKHBIX CPEACTB CO cueTa OCYIIECTBIIAECTCS 0AHKOM HAa OCHOBAHUU PaCHoOpsi-
JKEHUS KiMeHTa. be3 pacnopshkeHHsl KIMEHTa CIHCAHUE JIEHEKHBIX CPEJCTB, HAXOASIIMUXCS Ha
cyere, JIOMYCKAeTCs MO PELICHUIO CyAa, a TaKKe B CIydasX, YCTaHOBJICHHBIX 3aKOHOM HWJIU
MIPEAYCMOTPEHHBIX JOTOBOPOM MEXAy OaHKOM U KIIMeHTOM (cT. 854 'K PD).

OrpanudeHue npas KJIMEHTAa HA pacCHOpSKEHHE JCHEKHBIMU CPEICTBAMH, HAXOIAMMHUCS
Ha CYeTe, HE JIOMYCKAETCs, 3a UCKIIIOUEHUEM HAJIOKEHUS apecTa Ha JICHEXHbIE CPECTBA, HAaXO-
JSIIMEcs Ha cueTe, WM MPUOCTAHOBIIEHUS OIlE€pallil M0 CYETY B Cllydasx, IPEeIyCMOTPEHHBIX
3aKkoHOM (cT. 858 'K PD).

JloroBop 0aHKOBCKOTO CYeTa pacTopraercs Mo 3asBICHHUIO KJIHEHTa B JI000e Bpems (CT.
859 I'K PD).

11.8. /loroBopsbI NOpy4YeHHUs 1 KOMUCCHH

[To noroBopy nmopyueHus ojHa CTOpOHa (TTOBEPEHHBIN) 005S3yeTCsl COBEPIIUTh OT UMEHU U
3a CUeT JPYrol CTOPOHBI (IOBEPHUTEIIs) ONpeAeieHHbIC opuanueckue neicteus. [IpaBa u o0s-
3aHHOCTH I10 CJ/IEJIKE, COBEPILIEHHOI MOBEPEHHBIM, BOSHUKAIOT HEMOCPEACTBEHHO Y JIOBEPUTENS
(ct. 971 TK PO).

CylecTBeHHBIMU YCJIOBUSIMH JI0TOBOpa SIBJISIFOTCA BBl JAEHCTBHM, KOTOpbIE COBEpIIAET
MTOBEPECHHBI.

JloroBop nopyuyeHusi — KOHCEHCyallbHbIH. OH MOXeET ObITh KaK BO3ME3JHbIM, TaK U 0e3-
BO3ME3AHbIM. [loroBop nopy4eHus SBIsS€TCS JBYCTOPOHHUM, TOJIBKO €CIIM OH BO3ME3JHbIH, Ha
CTOPOHE JTOBEPUTEJIS JISKUT 005I3aHHOCTD BBITIATHI BOZHAIPAXKICHHSL.

JloBepuTenp 00s13aH yIJIAaTUTh IOBEPEHHOMY BO3HArpakJ€HUE, €CIU 3TO IPETyCMOTPEHO
3aKOHOM, UHBIMU MPABOBBIMH aKTaMU WUJIM IOTOBOPOM MOPYUEHHUS.

JloBepuTenpb 00s13aH BbIIaTh NOBEPEHHOMY JOBEPEHHOCTD (JOBEPEHHOCTH) HAa COBEPILIECHUE
IOPUAMYECKUX JIEUCTBUH, IPEAYCMOTPEHHBIX I0TOBOPOM MOPYUYEHHUSI.

JloroBop nopy4eHus npeKkpaaercs BCIeACTBUE:

- OTMEHBI IOPYUYEHUS TOBEPUTEIIEM;

- 0TKa3a NOBEPEHHOTO.

JloBepuTenpb BlpaBe€ OTMEHUTH NOPYYEHHE, a TIOBEPEHHBIN OTKA3aTbCsl OT HETO BO BCSIKOE
Bpems. Cornamienue 06 0Tka3e OT 3TOro MpaBa HUYTOXKHO.

[To noroBopy KOMHCCHH O/IHa CTOPOHA (KOMHUCCHOHEP) 00s13yeTcsl 0 MOPYUYEHUIO IPYron
CTOPOHBI (KOMHUTEHTA) 3a BO3HArpa)kJ€HHE COBEPIIUTH OJIHY UJIU HECKOJBKO CAEJOK OT CBOETO
MMEHH, HO 3a CUET KOMHUTEHTA.

[To cnenke, coBeplIEeHHONH KOMHUCCHOHEPOM C TPETHUM JIMIIOM, IpUOOpeTaeT mpasa u CTa-
HOBUTCSI O0SI3aHHBIM KOMHCCHOHEP, XOTsI ObI KOMUTEHT U ObLJI Ha3BaH B CAEIKE MM BCTYIWI C
TPETHUM JIUIIOM B HETIOCPEICTBEHHbIE OTHOILIEHUS 110 UCTIONHEHUIO caAenKH (cT. 990 'K PO).

JloroBop KOMHUCCHM SIBJISIETCS KOHCEHCYaJIbHBIM, JIBYCTOPOHHHMM, BO BCEX CllydasX BO3-
ME3THBIM.



[IpenMeToM 10OTOBOpa KOMHCCHUU SIBIISIIOTCSA CHENKH, COBEPIICHHbIE KOMHCCHOHEPOM IO
MOPYUYEHHUIO KOMHUTEHTA (B OTJIMYME OT AOrOoBOpa MOPYYEHHS, IPEIMETOM KOTOPOIO SIBJISIFOTCS
ONPCACIICHHBIC FOPUANYCCKUC [[GflCTBI/ISI, B TOM YHCJIE U C[[GJ'IKI/I). Komuccus OCYHICCTBJIACTCA HA
OCHOBC MMUCbMCHHOT'O MMPEACTABUTCIILCTBA, ITOCKOJIBKY KOMHUCCUOHEP BBICTYIIACT B I'PAKIAaHCKOM
000pOTE OT CBOETO UMEHHU.

Bemwm, nocrynuuine K KOMUCCHOHEPY OT KOMUTEHTA JINOO MpuoOpPETEeHHbIE KOMUCCHOH €-
POM 3a CYET KOMUTEHTA, ABJIAIOTCS COOCTBEHHOCTHIO TOCIIEIHETO.

[To ucnonHeHUH NMOPyYEHHs] KOMUCCHOHEDP 00s3aH MPEACTaBUTh KOMUTEHTY OTYET U Mepe-
JaTh €My BCE MOJTYYEHHOE 0 JOTOBOPY KOMUCCHH.

JloroBOp KOMHCCHU TIPEKPAIIACTCS BCIEACTBHE:

- 0TKa3a KOMUTEHTA OT MCIIOJIHEHHUS JOTOBOPA;

- OTKa3a KOMUCCHOHEPA OT UCIOJIHEHUS JOTOBOPA B CIIYYasiX, PEIYCMOTPCHHBIX 3aKOHOM
WA JTOTOBOPOM.

KomuTeHT Boipase B J11000€ BpeMsi 0TKa3aTbCs OT UCIOIHEHUS! JOTOBOpa KOMUCCHH, OTMeE-
HUB JIaHHO€ KOMHUCCHOHepY mopydyeHue. Komuccuonep BrpaBe TpeOoBaTh BO3MEILEHUS YOBIT-
KOB, BBI3BAHHBIX OTMEHOM MOPYUEHUS.

Komuccuonep He BIipaBe, €Clii HHOE HE IPEyCMOTPEHO JOTOBOPOM KOMHUCCHH, OTKA3aTh-
Csl OT €0 MCIOJTHEHUS, 32 HCKIIFOUEHUEM CITydasi, KOTJja JOTOBOP 3aKIII0UeH 0e3 yKa3aHUs CPOKa
€ro JICUCTBHS.

11.9. /loroBop 10BepHUTEILHOIO YIIPABJEHHS UMYIIECTBOM

[To noroBopy AOBEPUTENBHOTO YNPABICHHUS HMMYILECTBOM OJIHA CTOpOHA (Y4peauTellb
yIpaBJIeHUs) NepeaaeT Apyroi CTOpoHe (JOBEPUTEIILHOMY YIPABJISIOIIEMY) Ha ONpeeleHHbINH
CPOK MMYILECTBO B JIOBEpUTEIbHOE YIPABJIECHUE, a Jpyras CTOpOHa 00sA3yeTcs OCYILECTBIISATh
yIpaBJIEHUE 3TUM UMYILECTBOM B HHTEpPECAX YUPEAUTEINs YIPABICHUS WIN YKa3aHHOTO UM JIMLA
(BBITOTOTIPHOOpETATENS).

[lepenaua mmymiecTBa B JAOBEPUTENBHOE YIPABICHHE HE BIIEYET IEepexojia MpaBa coO-
CTBEHHOCTH Ha HETO K JIOBEPUTEIHLHOMY YIIPABIISIOIIEMY.

OObexTaMH JTOBEPUTEIHHOTO YIPABICHHUSI MOTYT OBITh MPEANPHUATHS W APYrHe UMYyIIe-
CTBEHHBIE KOMIUIEKCHI, OT/IEIbHBIE OOBEKTHI, OTHOCAIINECS K HEABMKUMOMY MMYILIECTBY, ICH-
Hble Oymaru, Inpapa, YJAOCTOBEPEHHBbIE O€3JOKYMEHTApHBIMH LEHHBIMH Oymaramu, MCKIIOYH-
TeJIbHBIE TpaBa U JIpyroe UMymecTBo. He MOryT ObITh CaMOCTOSATENBHBIM OOBEKTOM JIOBEPH-
TEJIBHOTO YIPaBJIEHUS JI€HbIH, 32 UCKIIIOYEHUEM CIY4aeB, MPEAYCMOTPEHHBIX 3aKOHOM.

VYupenurenem J10BEpUTEIHHOIO YIPABICHUS SBISETCS COOCTBEHHUK MMYILECTBA, a B CIy-
yasx, nperycMoTpeHHbIX cT. 1026 I'paxxganckoro konekca P®, npyroe nuio.

JloBEepHUTENBHBIM YIIPABIISIONAM MOXKET OBITh MHIUBUAYAIbHBIA TPEANPHHUMATEND HIIH
KOMMepYecKasi OpraHu3aIisl, 3a UCKIFOUeHHEM YHUTAPHOTO TPEITPUSTHSL.

CylecTBeHHBIMH YCIIOBHSIMH JIOTOBOPA TOBEPUTEIHHOTO YIIPABICHUS MUMYIIECTBOM SIB-
JSIFOTCAL:

- COCTaB MMYILIECTBA, IEPEIABAEMOT0 B JJOBEPUTEIHHOE YIIPABJICHUE;

- HAUMEHOBaHME IOPUIMYECKOT0 JIMIA WIM UMS TPpaXKJIaHUHA, B HHTEpPEcax KOTOPBIX OCY-
IIECTBIIAETCS YIPaBICHUE UMYIIECTBOM (YUpEAUTEINs yIpaBlIeHUs U BHITOI0NpUOOpeTaTens);

- pasmep u (GopMa BO3HATPAXKICHHS YIPABISAIOMIEMY, €CIH BBIIUIATa BO3HATPAKICHUS
PeyCMOTPEHA JIOTOBOPOM;



- CPOK JICMCTBHS 1OTOBOpA.

JIoroBOp MOBEPUTEIBHOTO YIPABJICHUS MMYIIECTBOM 3aKJIIOYA€TCS HAa CPOK, HE IMPEBbBI-
WAKIMMUNA ISTH JeT. [ OTHENbHBIX BUIOB HMMYILECTBA, MEPEAABAEMOr0 B JOBEPUTEIBHOE
yIpaBlieHUE, 3aKOHOM MOTYT OBITh YCTAHOBIJICHBI WHBIC TIPEEIBHBIE CPOKH, HA KOTOPHIC MOKET
OBITH 3aKJIFOUEH JOTOBOP.

JloroBop JOBEPUTENILHOTO YIPABICHUS UMYILECTBOM JOKEH ObITh 3aK/IIOUEH B MUCbMEH-
HO opme.

JloroBop 1OBEpUTENHHOTO YIIPABICHUS HEABMKUMBIM HMYILECTBOM JIOJIKEH OBITh 3aKIIIO-
4yeH B ¢popMe, MPeayCMOTPEHHOM JIJIsl JOTOBOpa MPOJaXH HEABMXKUMOTO umylnectsa. [lepenaua
HEJIBKMMOI'0 MMYLIECTBA B JOBEPUTEIIBHOE YIPABICHUE IOJIEKUT TOCYIapCTBEHHOM peru-
CTpallid B TOM JK€ MOPSIKEe, YTO U MEepPexXo] MpaBa COOCTBEHHOCTH Ha ATO MMYyIIecTBO. Heco-
Osroienre GopMBbI TIOTOBOPA JIOBEPUTEIHLHOTO YIIPABICHHUS UMYIIECTBOM WJIH TPEOOBAHUS O pe-
TUCTpALMM MEepeayy HEABMKUMOIO UMYILIECTBA B JOBEPUTEIBHOE YIPABJICHUE BJICYET HENIECH-
CTBUTEIILHOCTH JOTOBOPA.

JloBepuTeNbHbIA YIPaBISIOMNUNA OCYIIECTBIISIET B Mpeeiax, IPelyCMOTPEHHBIX 3aKOHOM
U JIOTOBOPOM JIOBEPUTEIHHOTO YIPABICHUS UMYIIECTBOM, IPAaBOMOUYHUs COOCTBEHHHKA B OTHO-
HIEHUU UMYIIECTBA, IEPEIaHHOIO B JOBEPUTENIbHOE YyIIpaBjieHue. PacniopsskeHrne HeABUKUMbIM
MMYLIECTBOM JTIOBEPUTEIIbHBIN YIPABISIOIMKA OCYIIECTBISET B CIy4dasx, IPEAYCMOTPEHHBIX J0-
TOBOPOM JIOBEPUTEIBHOIO YIIPABIICHUS.

JloBepuTeNbHBIN yIPaBIAIOIIMA UMEET ITPABO HA BO3HATPAXAEHUE, IPEAYCMOTPEHHOE J10-
TOBOPOM JIOBEPUTEIHHOTO YIPABJICHUS UMYILIECTBOM, a TAKXKE HA BO3MEIICHHUE HEOOXOIUMBIX
pacxo10B, IPOU3BEAECHHBIX UM IIPU JOBEPUTEILHOM YIIPABIECHUH UMYIIECTBOM, 3a CUET J1I0X0JI0B
OT MCMOJIb30BaHMs 3TOr0 UMYIIECTBA.

JloroBop 1OBEpUTENBHOTO YIIPABICHUS UMYIIECTBOM MPEKPAILAETCS BCIECACTBUE:

- OTKa3a BBIFOJIONpUOOpeTaTesss OT MOIYYEHUS BBITOJ MO JOTOBOPY, €CIIU TIOTOBOPOM HE
MPEAYCMOTPEHO UHOE;

- OTKa3a JIOBEPUTEIBHOTO YIPABIISIIOIIETO WA YUYPEOUTENS YIPABICHUS OT OCYIIECTBIIE-
HUSI TOBEPUTEIBHOTO YIPABJICHUS B CBA3U C HEBO3MOXHOCTBIO JIJIsI IOBEPHUTEIBHOTO YIpPaBJIsi-
FOIIIETO JUYHO OCYHIECTBIISTh JOBEPUTEIBHOE YIIPABICHHE UMYIIECTBOM;

- OTKa3a y4peauTeNs YIpaBieHus: OT JOrOBOpa MO WHBIM NMPUYMHAM (HE CBSI3aHHBIM C He-
BO3MOXXHOCTBIO JIMYHOTO YIPABJICHUS UMYIIECTBOM) MPHU YCIOBUHU BBIILIATH IOBEPUTEIHLHOMY
yIpaBISIoEMY 00YCIOBIEHHOTO JOTOBOPOM BO3HATPaXKACHHUS,

- TIPU3HAHMS HECOCTOSTENBbHBIM (OaHKPOTOM) TpakJaHWHA — MPEANPUHUMATENS, SIBIISIO-
LIErocsl yUpEIUTENIEM YIIPABICHUS.



